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Explanatory Memorandum Accompanying the Original Proposal by the EC Commission of 22 July 2003. com (2003)

427,p 7. (hereinafter cited as Explanatory Memorandum)

2. Regulation (EC ) No. 593/2008 of the European Parliament and The Council of 17 June 2008 on the Law

Applicable to Contractual Obligations (Romel).

Available at: eur-lex.europa.eu/LexUriServ/ LexUriServ.do?uri= OJ:L:2008:177: 0006: 0016:En:PDF
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3. Regulation (EC) No.864/2007 of European Parliament and of the Council of 11 July 2007 on the Law Applicable

to Non- Contractual Obligations (Romel).

Available at: eur-lex.europa.eu/LexUriServ/LexUriServ.do? uri=0J:L:2007: 199:0040 : 0040:EN:PDF
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5. Benelux Uniform Law on Private International Law.
6. S.C. Symeonides, Rome Il And Tort Conflicts: A Missed Opportunity, 56 American Journal of Comparative Law,
2008, p. 4.
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8. The Treaty Establishing the European Community(known as The Treaty of Rome)
Available at: ec.europa.eu/economy_finance/emu_history/documents/ treaties/ rometreaty2.pdf
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9. Preliminary Draft Convention on the Law Applicable To Contractual and Non-Contractual Obligations.
10. J. Fawcett and JM. Carruthers, Cheshire, North and Fawcett Private International Law, New York, Oxford
University, 14 th edn, 2008, p. 770.
11. EEC Convention on the Law Applicable to Contractual Obligations (1980) (known as the Rome Convention)
Available at: eur-lex.europa.eu/LexUriServ/LexUriServ.do? uri=CELEX: 41998A0126 (02):EN:HTML
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13. Explanatory Memorandum,p 3.
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14. Council of the European Union
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K.Davis, Understanding European Union Law, London, Cavendish, 2 nd edn, 2003, p xX.
15. Extra- Contractual Obligations.
16. Explanatory Memorandum, p. 30.
17. European Private International Law Group; Group Europeen de Droit International Prive (GEDIP).
18. European Commission.
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K. Davis, supra, note 14, p xxii.
19. s.C. Symeonides, supra, note 6, p. 6.
20. Explanatory Memorandum, p. 4.
21. European Parliament
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22. J. Fawcett and, J.M.Carruthers, supra, note 10, p. 771.
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24. Council’s Common Position of 25 September, OJ 2006 C 289/68.
25. J. Fawcett and JM.Carruthers, supra, note 10, p. 771.
26. S.C. Symeonides, supra, note 6, p. 6.
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Th.M. De Boer, The Purpose of Uniform Choice of Law Rules: The Rome |l Regulation, Netherlands International
Law Review, 2009, note 10, p. 299. (hereinafter cited as Rome || regulation).
28. Treaty of Lisbon Amending Treaty on European Union and the Treaty Establishing the European Community
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29. Areaof Freedom, Security and Justice
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30. Art 81: The Union shall develope judicial cooperation in civil matters having cross-border implications, based on
the principle of mutua recognition of judgement and of decisions in extrgjudicial cases. Such cooperation may
include the adoption of measures for the approximation of the laws and regulations of member states.
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33. Explanatory memorandum, p. 7.
34. Rexital 13,
35. Explanatory Memorandum, p. 7.
36. Recital 16..
37. Forum shopping.
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M.James, Litigation With A Foreign Aspect, New Y ork, Oxford University, 2009, pp. 8- 12.
38. Explanatory Memorandum p. 6.
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40. S.C.Symeonides, Party Autonomy In Rome | and Il From A Comparative Perspective, p. 540, 2006, available at:
WWW.SSI.COM.
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Dicey and Morrisithe,Conflict of Laws, London, Stevens & Sons Limited, 11th edn, vol 2, 1981, ch 2;.P.M.North and
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76. Recital 14.
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78. Recital 16.
79. Ibid., Explonpory Memorandum, p. 12.
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83. JJ. Fawcett and, J. M. Carruthers, supra, note 10, p. 792.
84. Explanatory Memorandum, p. 11.
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87. Explanatory Memorandum p. 11.
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89. exception
90. escape clause
Ao 5 olSall 4y 1y 093 g ol85eSis 4 g5 o |y Jgl 45 5 1> domicile jl lis L ogede residence ( Sl Bsi> Kimys ,3 QY
uelBil ol (gly o558 ylie 35,8 & g sl o edlail residence ofly 5l s Beis obdl gl ¥ sy 3 aS I Jg )8
i (oole ol w3 SD a8 g8 e Jg ol o olital 55 pMawsl ol (sl oKalEl 03lg j 3SL Al e ilate
Wilod)l8 LS el iy S 4 ) JuSgp 0 &S 1) bl e Masl less ¥ gy GEUES el 9 AL o (dOmicile) oSl I gl
S,

J. J. Fawcett and J. M. Carruthers, supra, note 10, ch 9.

1Syl 438 IS 4 domicile slizo > residence Y ) ;o Cuwl diixe a5 (g)ka5 > (gly g
S.C. Symeonides, supra, note 6, note 82, p. 77.
92. G. Hohloch, The Romell Regulation, An Overview, Y earbook of Private International Law, 2007, p. 11.
93. Common habitual resibidence
94. Art 4(2):Where the person claimed to be liable and the person sustaining damage both have their habitual
residence in the same country at the time when the damage occurs, the law of that country shall apply.

95. Explanatory Memorandum, p. 22.
IV bl = jls /5 9 o oylowd [ Modlopm (Bods dloxo % YS



Yooy (Mgt LBgin le b ) Ul adls vy gis clayeaS play o Loy Ll oyl
Ot e sl 03,0, 4 1y (oole olSeldl g Masl 03,3 o0lil olSield olg 51 &SV uuS'gy BN 5y

Jlost LB 58 (ply miie pis 3l 65 ole 5 ool a4y s gl ) e Bllasil 35 el

MO PRRIR S

s oshde LU € o300)1,8 8 Slaga wile (gle oKLl yuuds )d &S godge cpl b alaly )

potio o line (s> M ol Bois (slopllss 3 a5 5l Jy ol €Sl ¥ py sl s e 1,
&Sty oo Yl 4 ol aBlyy (oole oKLBl Cayyal 4 55 055 Y )y VY oole g il 0 255 o1&
JuSon 5 oo e (dloysie g 39 (Ko o g @l 3] ol Sl ¥ ) IS 95
ObMas! ) Ladize Sy & Kb Wled)S g 1) 055 JaS Dyge parbe Wil atib JUW> 4 )
N

o3lo > Ml () Gy péydde i s S5 iyl 4 sils (ole oSl asle au

il oo (S Jore oo oags p (oole oKl Capogi FY
B 8S wil e TS Lol o)l Jed ogad oledl (gole olKialil 58 ie sle b
Seis sazed 51T S e S ands 5 (e ©la) e (B & Canl oee Siies
o (o3le oSl lgisdy il o jie ) e b odisled a5 e Ml i b Sailes gyl

0Bl S plascl 53 a8l el b il e ST Jad (el & s obkdl 5y 53 | 3gd e

96. Ibid.
Sy )5 o i 5o Ll (lgisa |y amls (bl Jole wlSieBl sl 4 laygiS 5 AY
G. Hohloch, supra, note 92, p. 11.
98. Explanatory Memorandum, p. 12.
Slagss 1 b bl gac glayeiS Hhe 5 (305 dam patde Cglis s a5 3yl e oo ¥ py dedie V) an A8
9 48)S Jlai )3 St (cagpde (5310)))5 508
Recital 11: The concept of a non-contractual obligation varies from one Member State to another. Therefore for the
purposes of this Regulation non-contractual obligation should be understood as an autonomous concept...
oS e > g b > (oldl asdl b (Bsis (obidl [Sod b €858 S0y ol Blual (gl ) JuSgn Fe odlo Y e
g g0 guine i ) )b (Lol Joma (@ b 555 0 )bl (& b S5 oL (I
Art. 60: For the purposes of this regulation, a company or other legal person or association of natural or Igal personsis
domiciled at the place where it has its:(a) statutory seat,or (b) central administration, or (c) principal place of business.
101. G. Hohloch, supra, note 92, p. 12.
102. Place of central administration
103. P.Song TheRome!ll Regulation on Choiceaf Law in Tort, Ankaralaw Review, Val 4, No. 2, 2007, p. 105.
Y ey V() oole N+ ¥
Yoo oasl Glgie s oalyl (6815]) CuoSls Jo!



b GoBuBl s )50 53 D9 o guine (oole oKzl el b Lol e TS o o
2935 g By b Tate g sl odals e & (oo YV odle 53 )l Jid o8 lus’ Mo
\e : &

D9 (e (S Joro
oS w3l aseie oyge lsnl 5 glogl plos 51 &S yse 0 ¥ osle ¥ 3k 15,8 byd VY
S5 bli)l ond SOY 9V a oS assl 5l e 6,00 5o b LIS ool ))E 8 gt
sclgd s ol 53,5 3B 0ypke ) @by il G T ld algs Jleel 08 ol el o)l
(shol) J&5 3550 o ol (G9B Jlosl g 3)90 2 (ol Cumdg 4 g b (V5 ) (slasn) cilasia
\.A-wl{(-sﬁ Wa
ol oS 35 Y iy G 00 s 5 IS bl G gty o 51 oS 55 by ol
Shube b (63503 )98 L lged (Jy idly )5dS S5 mafle 93 2 (Ssi> daly )b ST Gn

Do o Jlosl 3l yauiS yeil8 Al aily

Sloglnsl b oasls ol Jlasl U 1y " el 0y5te ol olitiol jls Condg j Sl IS5 L
Mg ol Jlas! LB 9B Lansis )3 (6 i syl pis

Odsk o (18 wsle) 35290 Ly I abaly S 1) R0 598 b S5 daly ) Jle ¥
9y 4 gy CanSd b ob)ly8 slasil (gl clSlie &S Sl s dyg0 opl A dgdome (Jg ] Al

105. Explanatory Memorandum, p. 12.
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109. General exception
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163. 1. The parties may agree to submit non-contractual obligations to the law of their choice:

(a) by an agreement entered into after the event giving rise to the damage occurred;

or

(b) where al the parties are pursuing a commercial activity, also by an agreement freely negotiated before the event
giving rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable certainty by the circumstances of the case and shall
not prejudice the rights of third parties.

2. Where all the elements relevant to the situation at the time when the event giving rise to the damage occurs are
located in a country other than the country whose law has been chosen, the choice of the parties shall not prejudice the
application of provisions of the law of that other country which cannot be derogated from by agreement.

3. Where all the elements relevant to the situation at the time when the event giving rise to the damage occurs are
located in one or more of the Member States, the parties' choice of the law applicable other than that of a Member
State shall not prejudice the application of provisions of Community law, where appropriate

asimplemented in the Member State of the forum, which cannot be derogated from by agreement

164. Pre- Event Agreement or Ex Ante
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172. M. Zhang, supra, note 57, p. 43.

173. S.C. Symeonides, supra, note 40, p. 547, M. Zhang, supra, note 57, p. 43.
174. P.Hay, supra, note 53, p. (I-151).

175. S.C.Symeonides, supra, note 6, p. 43.

176. Th. Deboer, supra, note 147, p. 27.

177. S.C.Symeonides, supra, 6, p. 540.
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180. Post- Event — Agreement, Post Factum or Ex Post.
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188. Explanatory Memorandum, p. 22.

189. M. Zhang, supra, note 57, p. 45.

190. Art 3(2): The parties may at any time agree to subject the contract to a law other than which previously

governed it, whether as aresulat of an earlier choice made under this article or of other provision of this Regulation.

191. Th.M. De Boer, supra, note 147, note 20, p. 23.

192. M. Giuliano and P. lagarde , supra, note 143, p. 14.

193. Law
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Art 28:Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the parties as

applicable to the substance of the dispute. Any designation of the law or legal system of a given state shall be

construed, unless otherwise expressed, as directly referring to the substantive law of that state and not to its conflict of

laws.
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(2) Failing any designation by the parties, the arbitral tribunal shall apply the law determined by the conflict of laws
ruleswhich it considers applicable.
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198. Principle of European Contract Law.
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Art 1:This Regulation shall apply, in situations involving a conflict of laws, to non-contractual obligationsin civil and
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1156; Cass. civ5, dec. 1910, S.1911
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221. Explanatory Memorandum , p. 28.

222. M. Zhang, supra, note, 57, p, 2.
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225. Product Liability.

226. Unfair Competition.

227. Acts Restricting Competition.

228. Environmental Damage.

229. Infringement of Intellectual Property Rights.

230. Industrial action.
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231. Explanatory Memorandum, p. 15.

232. The law applicable to a non-contractual obligation arising out of an act of unfair competition shall be the law of

the country where competitive relations or the collective interests of consumers are, or are likely to be, affected.
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236. Th.M. De Boer,Party supra, note 147, p. 24 .

237. Explanatory Memorandum, p. 16.

238. Th.M. De Boer, supra, note 147, pp. 24-25, M. Zhang, Party, supra, note 57, p. 47.
239. Th.M.De Boer, supra, note 147, p. 24.

240. Lex loci Protectionis.
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245, Explanatory Memorandum, p. 22.

246. J. Fawcett and J.M. Carruthers, supra, note 10, p. 812.
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248. Paris Convention on The Protection of Industrial Property (1883, as amended 1979).
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250. Th.M.De Boer, supra, note 147, p. 26.
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Art 110:1. Intellectual property rights shall be governed by the law of the State in which protection of

the intellectual property is sought.

2. In the case of claims arising out of infringement of intellectual property rights, the parties may always agree, after

the act causing damage has occurred, that the law of the forum shall be applicable.

252. Recital 32.

253. Mandatory rules

254, Simple mandatory rules

255. Overriding mandatory rules

256. S.C. Symeonides, supra, note 40, p. 529.
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257. Provisionsthat can not be derogated from by agreement.
258. Essentially or fully domestic.

259. J. Fawcett and J.M. Carruthers, supra, note 10, p. 625.
260. Ibid., p. 840.

261. Ibid., p. 697.

262. S.C. Symeonides, supra, note 40, p. 537.
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263. Overriding mandatory provisions are provisions the respect for which is regarded as crucial by a country for
safeguarding its public interest such asiits political,social,or economic organization...
264. Romel, RECITAL 37
265. P .Nygh, supra, note 119, p. 200.
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267. Art 26:The application of a provision of the law of any country specified by this Regulation may be refused
only if such application is manifestly incompatible with the public policy (order public) of the forum.
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