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1. The Convention on the Law Applicable to Contractual Obligations, opened for signature in
Rome on 7 Dec. 1981, O.J.L. 266/1.
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2. This is the position in England: see Parkasho v. Singh [1968] p. 223, 250.
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4. For Germany (appeals to the Bundesgerichtshof), see below; for the Netherlands (appeals to
the Hoge Raad), see the Wet Rechterlijke Organisatie (Judicial Organisation Act), Art. 99 (1),
point 2 (for limited exceptions, see H. U. Jessurn d'Oliveira, "Foreign Law in Summary
Proceedings”, in Mathilde Sumampouw et al. (Eds.), Law and Reality (1992), p. 119 at p. 123).
5. England: see infra.
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Court of Appeal of s-Hertogenbosch, 20 Feb. 1089, N. I. P. R. 1989, No 256 (contract concluded
prior to the Rome Convention); District Court of Rotterdam H, 8 Jan. 1979, N. J. 1979, 1134;
N.LL.R. 1981, p. 63 (tort: Rhine pollution); Hoge Raad, 19 Nov. 1993, N.J. 1994, 622; N.l.L.R.
1994, p 363 (note by H. Duintjer Tebbens) (tort).
S35 Loyl sa g ol y b oLl L5 paas ool Ho WA
)= S0 o S5 [Jod] 31 o LSS gl 4o pgo
HINER RO R SN B
Cheshire and North, Private International Law (12th edn. 1992. P. M. North and J. Fawcett
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9. For the Dutch concept, see supran. 7; for the Swiss and French concepts, see the discussion of

Swiss and French law, infra.
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11. See Jan Kropholler, Internationales Privatrecht (2nd edn. 1994), p. 519; Christian von Bar,
Internationales Privatrecht, Vol. I; Allgemeine Lehren (1987), note 372; Reinhold Geimer,
Internationales ZivilprozeBrecht (1987), note 2136; Peter Arens, Prozessuale Probleme bie der
Anwendung ausladischen Rechts im deutschen ZivilprozeB, Festschrift fur Imre Zajtway (1982),
p. 7 at p. 8; Lorenz Fastrich, "Revisibiliat der Ermittlung ausladischen Rechts" (1984) 97 Z.Z.P.
423, 427; Erwin Riezler, Internationales ZivilprozeBordnung und prozessuales Fremdenrecht
(1949), p. 493; Geimer in Righard Zoller, ZivilprozeBordnung (19th edn, 1995), Sec. 293 ZPO
note 14.
12. See Bundesgerichtshof, judgment of 21. 02. 1962, B. G. H. Z. 36, 348, 353;
Bundesgerichtshof, judgment of 30. 03. 1976, N. J. W. 1976, 1581, 1582; Kropholler, idem., p.
520; von Bar, idem. Note 373; Geimer (1987), ibid.; Sonnenberger in Munchener Kommentar
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zum Burgerlichen Gesetzbuch, Vol. 7: Einfuhrungsgesetz, Internationales Privatrecht (2nd edn,
1990), Einl. Note 453; Hartmann in Adolf Baumbach, ZivilprozeBordnung (53rd edn, 1995),
sec. 293 ZPO note 6; Fastrich, idem. Pp. 424 et seq.; Werner Geisler, "Zur Ermittlung
auslandischen Rechts durch “Beweis” im prozeB" (1987) 91 Z. Z. P. 176, 181 et seq.; Gerhard
Kegel, Internationales Privatrecht (7th edn. 1995), pp. 362 et seq. See also Gerardo Broggini,
"Die Maxime" jura novit curia” und das auslandische Recht, Ein Beitrag zur Prazisierung des §.
293 ZPO" (1956) 155 A. c. P. 469 et seq.

13. See Bundesgerichtshof, judgments of 23. 12. 1981, N. J. W. 1961, 410; 10. 07. 1975, N. J.
W. 1975, 2142, 2143; 30.03 1979, N. J. W. 1976, 1581; 16.10.1986, W. M. 1987, 25, 26;
Kropholler, idem. P. 521; von Bar, idem. Note 375; Geimer, idem. Note 2138; Kegel, idem. P.
363; Geimer (1995), op. cit., supra n. 11, at note 15.

14. See Budesgerichtshof, judgments of 24.11.1960, N. J. W. 1961, 411; H. Dolle,
"Bemerkungen zu §. 293 ZPQO" in Festschrift fur Arthur Nikisch (1958), p. 195; Kegel, idem, p.
316.

15. Geimer (1987), op. cit., supra n. 11 at note 2141.

16. Bundesgerichtshop, judgment of 10. 04. 1975, R. I. W. 1975, 521; von Bar, op. cit., supra n.
11, at note 373; Geimer, idem, note 2140.

VEde ... 2ol geols ol g s Ll



W..)Jl.l_}

B I L L R e = I LB RSB T SN

Gl ool yo Laxd oL8oly 045 4S5 Swl ool
x>l jo gy 0dS 4 W) wolad @aixs
NU ) S T WS W S Y (RS G ) BRI G . O W S (U U
Ll x5Sy 31 a5l g5, e oLSSI
Jdodlgan G o 205 G s ttiwll
Sl 51 Lo SHsuole 5o AW guSlo uogms
O gl Lo H1 pasy S §ods
O D) gldsgaxe LS el eSS cgled]
"Gutachten zum ! ¢ iec o x5 4L wiya Of o s

— 45 e internationalen und auslandischen Privatrechtf”
D Sl a5 0 a—dxea oL 8010 L0 b0
Ol g3 S» Hyo od b gy Ol u s eas
0 ol oMbl 4y baoyyo Loygy!l @l ysd YATA
O—San cdolead ool adw!l K >Hyl3 God> D)ygaw
ol adT dl Slady s slgaSuilas 31wl
L Soml Ly ¢S Ledb! cwl g3y oy L Lo
oL Ol A S b paaFyD
S0 Dy 4y pasl o @ey ol pdaiwl
laed Gudyb 42,850 oS 0 Hl )3 0o libwl
Lo 1y 2o Olddsi> bl Gwl (Sas 048
4_aadhy >y Ludles 4 S5yl e L8510

17. See von Bar, ibid.; Geimer, op. cit., supra n. 11 at §. 293 ZPO note 17.
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18. See Bundesgerichtshof, judgment of 18. 01. 1988 N. I. W. 1988. 1592.
19. Seee. g. von Bar, op. cit., supra n. 11 (Vol. II, 1991), at p. 341.
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Applicable, ss. 360 et seq.
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2 3. Loi federale sur le droit international privé.

24. "Le contenu du droit etranger est etablid office". It is, however, provided that the court may
ask the parties for their assistance in this regard.

25. "En matiere patrimoniale, la preuve peut — étre mise a la charge des parties”. See Bucher,
op. cit., supra n. 22. at 88. 375-379.
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27. Seesupran. 7.
28. See infra.
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31. Civ. 12 May 1959, D. 1960. 610, note Malaurie: J. C. P. 1960. 11. 11733, note Motulskv;
Clunet 1960. 810, note Sialelli, Rev. crit. Dr. int. pr. 1960. 62. note Batiffol; B. Ancel and U.
Lequette, Grands afféts de la jurisprudence francaise de droit international privé (2nd edn, 1992),
No. 33.
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32. A decree of judicial separation was already in force and the court was asked to convert this

into a divorce.
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33. Civ. 2 Mar. 10=960. Rev. crit. dr. int. pr. 1960. 97: J. C. P. 1960. 11.11734, note H. M.;
Clunet 1961. 408, note B. G.; Ancel and Lequette, op. cit., supra n. 31, at No. 34.

34. See infra.

35. Civ. 25 Nov. 1986. Rev. crit. dr. int. pr. 1987. 383, note Ancel and Lequette: J. C. P. 1988.
11.20967, note Courbe; and Civ. 25 May 1987. Clunet 1987. 927, Note Gaudemet — Tallon: Rev.
crit. dr. int. pr. 1988. 60, note Lequette: J.C.P. 1988. 11. 20976, note Courbe.

Yode ... 2oL geols aldl 5 s Ll



yoe—b 4 "'cSchule 5 Rebouh sgles Ho YAAA
pl—sl g 210 g g paarS gloy haiioas
He—ero ode LS oy 4S5 =g o> 4S5 D)
o LS80l cddlo,o by D 50 () a8 gy LrS
S fpaad Gww du> H1 e lwly owl libgo
Lo dedoe Jasl 2yl 3 gol3 Lol 45
4 Sewl dbee olLZolo» 4SSl Sy (s
Sy O o aSle wel g B plul 4 |
L) 0= s SHLS4e 0y el TVikaiS
g2 g >0 Ho pSo a0 G J) S
© O gy
1ol o=l S L w0 b4
by |y b S slodeols y4 85 Jlegl g
o3 0oL 3 T wlowl oy 4 S Widg0

g gl vyl 4 ana Ho Gw HLidel 4wl

D0 Ol S L0038 Jlas ! JI g
bty ool s 1y glaSlis gose Lidladia
Syl s> TMCoveco slged Ho L dge DA
Jlac! | gecd Jubdyb 481 45 >l )_lo_>u_)”_)_g-
p Sl 0SO Gwl grwd 1y >y L3 Ooeo L3

36. Civ. 11 and 18 Oct. 1988. Clunet 1989. 349. note Alexandr349. note Alexandré. J. C. P.
1989. 11. 21327. note Courbe: Rev. crit dr. intpr. 368: Ancel and Lequette, op. cit., supra n. 31,
at Nos 70 and 71.

37. "[L]e juge droit trancher le litige conformement aux régles de droit qui lui sont applicable”.
38. Civ. 4 Dec. 1990, Clunet 1991. 371, note Bureau; Rev. crit. dr. int. pr. 1991. 558, note
Niboyet — Hoegy; Ancel and Lequette, op. cit., supra n. 31, at No. 72.
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39. "[E]n une matiére ol les parties ont la libre disposition de leurs droits". See also Cour de

cassation. Civ. 4 Oct. 1989, Rev. crit. dr. int. pr. 1990. 316, note Lagard.
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Cour de cassation, Civ. 18 Nov. 1992, Clunet 1993, 309, note Lequette; Rev. crit. dr. int. pr.

1993. 276. note Ancel.

41. Lagard, Rev. crit. dr. int. pr. 1994. 332. 337.

42. Ibid.
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44. See Roho, Cour de cassation, Civ. 19 Apr. 1988, Rev. crit. dr. int. pr. 1989. 69, note

Batiffol.

45. See the note by Lagarde to Cour de cassation, Civ. 4 Oct. 1989, Rev. crit. dr. int. pr. 1990.

320-322.
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Lagarde, op. cit., supra n. 41 (note on Amerford, infra).

47. Named after the two leading cases: Lautour, Cour de cassation, Civ. 25 May 1948, Rev.

crit. dr. int. pr. 1949. 89. 89, note Batiffol; D. 1948. 357, note P. L. P.: S. 1949. I. 21. note

Niboyet: J. C. P. 1948. Il. 4532, note Vasseur, and Societe Thinet, Cour de cassation, Civ. 24

Jan. 1984. 874, note Bischoff, Rev. crit. dr. int. pr. 1985. 89. note Lagarde.
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(Administration of Justice Act 1920, 8. 15).

For the High Court, see now the Supreme Court Act 1981, §. 69 (5); for county courts, see the

County Courts Act 1984, 8. 68. For criminal cases, see R. V. Hammer [1923] 2 K. B. 786.
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