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Abstract

Article 121 of the United Nations Convention on the Law of the Sea (UNCLOS)
pertains to the Regime Islands. While Article 121, paragraph (1) defines the term
‘Island’, paragraph 2 prescribes that an island belonging to a coastal state is entitled
to the same maritime zones as the mainland, namely: the territorial sea, the
contiguous zone, the exclusive economic zone and the continental shelf. Paragraph
(3) of Article 121, however, makes an exception to the rule stated in paragraph (2)
and deprives “[rlocks which cannot sustain human habitation or economic life of
their own” from having an exclusive economic zone or continental shelf and thus
cannot affect the delimitation of these maritime zones. But many ambiguities in the
text of Article 121(3) have created many questions and controversies among legal
scholars. The 2016 South China Sea arbitration award marked a turning point in the
discussions on Article 121(3), insofar as it provided a comprehensive interpretation
of this paragraph. This paper intends to address the following question: given the
interpretation of Article 121(3) of UNCLOS in the South China Sea arbitration
award, what is the exact meaning of this paragraph? Addressing this question is
especially necessary due to the fact that some of the islands relevant to the maritime
delimitation between Iran and Kuwait as well as Iran and the UAE may be covered
by Article 121(3). The findings of this study suggest that the South China Sea
tribunal’s interpretation of Article 121(3), particularly as regards the terms “human
habitation” and “economic life of its own”, will deprive many islands of an
exclusive economic zone and a continental shelf. Yet, regardless of how the
tribunal’s findings are evaluated, it would seem that this interpretation can benefit
Iran in its maritime delimitations with Kuwait and the UAE.
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3. Rocks exception
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32. Maritime Delimitation and Territorial Questions (Qatar v. Bahrain), op.cit., para. 185.
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Jayewardene, op.cit., pp. 43-88.
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34. <hofield, op.cit., p. 9.
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Jayewardene, op.cit., pp. 259-531; Murphey, op.cit., pp. 168-208.
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Lando, Massimo, Maritime Delimitationas A Judicial Process, Cambridge University Press, 2019, pp.
150-6 and 178-92.
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38. Caflisch, Lucius, “The Delimitation of Marine Spaces” in Rene-Jean Dupuy and Daniel Vignes
(eds.), Handbook onthe New Law of the Sea, Martinus Nijhoff Publishers, 1991, Vol. 2, p.471; Murphy,
op.cit. p. 176; Karagiannis, op.cit., pp. 614-5; Schofield, Clive, “Islands or Rocks — Is that the real
question? T he Treatment ofIslands in the Delimitation of Maritime Boundaries’ in Myron H. Nordquist,
et all. (eds.), The Law of the Sea Convention: US Accessionand Globalization, Martinus Nijhoff, 2012,
pp. 335-6. Symmons, op.cit., pp. 164-5.
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Charney, op.cit., p. 874.
39. Sovereignty and Maritime Delimitation in the Red Sea (Eritrea/Yemen), Second Stage: Maritime
Delimitation, Award of 17 December 1999, Reports of International Arbitral Awards, Vol. XXII, pp. 335-
410, at paras. 147-8; Maritime Delimitation in theBlackSea (Romaniav. Ukraine), ICJ Reports (2009),
paras. 180, 184and 187; Territorial and Maritime Dispute (Nicaragua v. Colombia), op.cit., para.180;
Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nicaragua), ICJ
Reports (2018), paras. 113 and 140.

40. Regime of Islands: Legislative History, op.cit., p. 22.
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Ibid., pp. 31-51.
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41. The South China Sea Arbitration, op.cit., paras. 527-9.
42. Ibid., para. 530.
43. Ibid., para. 532.
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Dipla, op.cit., pp.40-2; Franckx, op.cit., pp. 107-13; Kolb, op.cit., pp. 886-894.
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Regime of Islands: Legislative History, op.cit., para. 76 (b) atp. 97, para. 84 (b) at p. 103and para.87 (s)
at p. 108.
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48. The South China Sea Arbitration, op.cit., paras. 527-9.
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53. Dipla, op.cit., p.38; Jayewardene, op.cit., p. 6.
54. Prescott and Schfield, op.cit., pp. 61-75; Talmon, op.cit., pp. 868-872.
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reprinted in Legislative History, op.cit., para. 33 (g) at p. 40.

59. Turkey: draft articles on the regime of islands reprinted in ibid., para. 33 (h) at p. 43.
60. Franckx, op.cit., pp. 114-15; Kolb, op.cit., p. 905; Kwiatkowska and Soons, op.cit., pp. 151-3.
61. Jayewardene, op.cit., p. 6.
62. Karagiannis, op.cit., pp. 566-8.
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Rocks which cannot sustain human habitation or economic life of their own shall have no exclusive
economic zone or continental shelf.
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64. Karagiannis, op.cit., pp. 578-9; Kolb, op.cit., pp. 905-6.

65. Karagiannis, op.cit., p. 573; Kwiatkowska and Soons, op.cit., pp. 160-3.

66. Kwiatkowska and Soons, op.cit., p. 161.

67. Kolb, op.cit., p. 905

68. Iran’s Interpretive declaration upon signature, para. 5 reprinted in Worster, op.cit., pp. 313-4.

69. Karagiannis, op.cit.,p. 579; Kwiatkowska and Soons, op cit., p. 162, fn. 65. Franckx, op.cit., p. 115,
fn. 106.

70. Karagiannis, op.cit., p. 579.
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71. Kwiatkowska and Soons, op. cit., p. 164 and 168; Cf. Karagiannis, op.cit., pp. 572-3.
72. Conciliation Commission onthe Continental Shelf area between Iceland and Jan Mayen, Reportand
recommendations to the governments of Iceland and Norway, Decision of June 1981, Reports of
International Arbitral Awards, Vol. XXVII (1981), pp. 1-34, at p. 10. [hereinafter “Jan Mayen
Conciliation Commission Report™].
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