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Abstract

The cornerstone of international investment law is to ensure the foreign
investor's rights through international law standards including fair and
equitable treatment. If the host state violates the standards, the foreign
investor will not be obliged to raise a claim before local courts prior to
international settlement of dispute. In contrast, in denial of justice, the
investor must exhaust local remedies before seeking international redress. So
in this respect, The Loewen case as an important arbitral practice on the
relationship of denial of justice and exhaustion of local remedies will be
analyzed in this article. The approach of Investment treaties will also be
evaluated. This article concluded that arbitral tribunal in Loewen has made
mistake by distinction between local remedies and finality rule. In order to
resolve this ambiguty and confusion in investment arbitration in the field of
denial of justice, one should wait for the treaty procedure of the states in
bilateral or multilateral treaties for mutual encouraging and supporting of
investment.
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2. North American Free Trade Agreement

3. International Convention on the Settlement of Investment Disputes between States and Nationals of
Other States (ICSID).

4., Loewen v. United States, Award, ICSID Case No. ARB(AF)/98/3, Available at:
<https://www.italaw.com/ sites/default/files/case-documents/ita0470.pdf>, last seen 17 March 2023.
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5. Okeefe

6. Art 1105:

1. Each Party shall accord to investments of investors of another Party treatment in accordance with
international law, including fair and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party shall accord to
investors of another Party, and to investments of investors of another Party, non-discriminatory treatment
with respect to measures it adopts or maintains relating to losses suffered by investments in its territory
owing to armed conflict or civil strife.

3. Paragraph 2 does not apply to existing measures relating to subsidies or grants that would be
inconsistent with Article 1102 but for Article 1108(7)(b).

7. Loewen v. United States, op.cit., Memorial of the United States of America on Matters of Competence
and Jurisdiction, 49-85 Loewen, 2000.
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8. Ibid., Counter-Memorial of the United States of America, 111 Loewen, 2001.
9. Ibid., 112-13 Loewen.

10. Ibid.

11. Primary Denial of Justice

12. Secondary Denial of Justice
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13. Opinion of Christopher Greenwood, ICSID Case No. ARB(AF)/98/3.
14. Ibid., paras. 15,16.
15. Opinion by Sir lan Sinclair, ICSID Case No. ARB(AF)/98/3.

16. The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Case No.
ARB(AF)/98/3, 2003.

17. Ibid.
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18. Ibid.

19. Trindade, A. A. Cancado., “Denial of Justice and its Relationship to Exhaustion of Local Remedies
in International Law”, Philippine Law Journal, vol. 53, No. 4, December 1978, p. 417; International Law
Commission (ILC), ‘Second Report on State Responsibility’, 3 May—23 July 1999, UN Doc A/CN4/498;
ILC, ‘Report on the Work of the Twenty-Ninth Session’, 9 May—29 July 1977, UN Doc A/32/10, 11-9.
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