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1. International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion of 8 July 1996 (hereinafter referred to as “Opinion”).

2. M. Mohr, “Advisory Opinion of the International Court of Justice on the Legality of the Use
of Nuclear Weapons under International Law: A Few Thoughts on Its Strengths and
Weaknesses” , International Review of the Red Cross, No. 316, Jan. — Feb. 1997, at 92-93.
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3. Resolution WHO 46/40 of 14 May 1993.
4. General Assembly Resolution 49/75 K of 15 December 1994,
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6. See Opinion, paras. 10-18; E. David, “The Opinion of the International Court of Justice on
the Legality of the Use of Nuclear Weapons”, International Review of the Red Cross, No. 316,
Jan. — Feb. 1997, at 22-23; A.V. Lowe, “Shock verdict: Nuclear war may or may not be
unlawful”, 55 Cambridge Law Journal 415 (1996).
7. Opinion, para. 105 (1).
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9. International Court of Justice, Legality of the Use by a State of Nuclear Weapons in Armed
Conflict, Opinion of 8 July 1996 (WHO), para. 20 ff.
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10. See the Status of Eastern Carelia Case, PCIJ, Series B, No.5, at 27 and 29 (1923).
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11. See Opinion, paras. 5 and 9.
12. Dispositif.

13. Findings.

14. Opinion, para. 105 (2) A.
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18. 1d., para. 105 (2) E.

19. E. David, supra note 6, at 21.

20. Decisions of the Tokyo District Court, 7 December 1963, in 8 Japanese Yearbook of
International Law 212 (1964). The Judgement is reprinted in 32 International Law Reports 626
(1966). 1t is also summarized and analyzed in R. Falk, ‘The Shimoda Case: A legal appraisal of
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759 (1965).

21. Opinion, Dissenting Opinion of Judge Schwebel, at 1.
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23. M. Shahabuddeen, Precedent in the World Court, Grotius Publications, Cambridge
University Press, Cambridge, 1996, at 171.
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24. Opinion, para. 35.
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32. Opinion, para. 47.

YY ¢ oL Sy b wyym g LD



Lol gd Fod > jolxo jud o)) LS i

YL g

OV oo b ol ad j1 dy aue | yalb

~

slagdhw goaS) sy ) L1 glusy Ho ol
o9 sbeede by 4o Ul Lo de gl
Gwl dl> o gl cal ol as yp 8 a3
b gl sl gy gy a¥Y pas 4S
Ao o=l LT 48 Gwn S psdra g 0y lu0 e
o Jel Lo 4 Ho 4S8 Gw!l B> IS Jol
s Lo awl aSle o Sede g le plunw
o dodg S A4S cwl Ui ol i s ool LT

a5 L 11!‘9__)\:1)&/\ 9> o d c La 2 U;‘ )

~

Ot (85 (a—xan 4w b Il G

oot el Sowl e dials cslode L3
cdwgy e s 4y Jols Jols Jf e ool

S ousdl g ool peyade (85 b

s SH LS 4 pade NAto HI Leadgy 44y

Gwlaw g Gwl 0290 ¢l duws glagde =315
O 4 Ao o e s Sy oy Ly
Ol domdy 31 Ol e S cowl o la e
S oo Lbw! wdLs yo cleadgd lwe s Gwliw
b e Jde s ol cgl Aiwe glapdlw
4 S Il > yo ) 8oy gl 4 L dwy e

33. 1d., para. 78.



4 xol> 4 S Jb cuxdl g gl 3 Sde O o5 e
Guwlaw Jead o o) gog> LS el G
slagdw 4o oyl Gopb 1 Syl a Ly
Lixo Olds 385 ool cow!l 0080 gl b
s cOwlow o gbiwly Ho 45 dua
g S 1) et e o s
. L
sleiyl 8 4 2>58 co 535 a0 4
glbogdw ¢ SHL S oy G > Ligjs gl i
S gl ebol b bk Hy dlHgl b
Lozo olas Sy ol cdl il o by axos

Labld h o wed ol ol G Gubr 45 Gwn

od—w a3l Joad dygen a5 Ol gla) s
bl a8l cpSr Il o e S L sl
b gaxo J S sladolizhid yo Laadgd
Gae g pun pde po 0yl g dxio Jdo glo)lw
ol gl Dwa glagde g0 5)LS 4 4ig5

YE L5 4lh o

034— dlasl Jalbps Ly bLSHI poe ¥
3l oyl 33 Goed> gl &

Sed> 1 gyl s Lwysy g gaadlS

34. See e.g., General Assembly Resolutions 1653 (XVI) of 24 November 1961; 2936 (XXVII)
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36. The “Right to life” in the light of international humanitarian law is interpreted in D.

Weissbrodt and B. Andrus, “The Right to life during Armed Conflict: Disabled People’s

International v. United States”, 29 Harvard International Law Journal 59 (1988).

37. International Covenant on Civil and Political Rights, adopted by the General Assembly on

16 December 1966, reproduced in 6 International Legal Materials 368 (1967).
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development and world order / ed. by H. H. Han, University Press of America, Washington D.C.,
1979, at 41-53.
39. Opinion, para. 25.
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41. jus ad bellum.
42. Jus in bello.
43. 1d.
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44. Convention on the Prevention and Punishment of the Crime of Genocide, adopted by
General Assembly Resolution 260 A (III) of 9 December 1984, reprinted in A. Roberts and R.
Guelff (eds.), Documents on the Laws of War, Clarendon Press & Oxford University Press, New
york, 1982, at 157.
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47. 1d., para. 29.

48. Geneva Protocol | Additional to the Geneva Conventions of 12 August 1949, 12 December

1977 (Protocol 1), reprinted in 16 International Legal Materials 1391 (1977).

dolws Lo Leogad o) lS 4o Jol JSTg,y Yo ool ¥ uiy

9 oo wS caod b Ol ylws ool oyl LesT Gue 48 S0

Se—2y Jladxl Lo g el rab Cwn) baxe o Sd J1 )0

ool o o)l w,e gaian Iy wbly 4idbl o s>y S5 pulis

by mo 31 aiblis 4y La)ghS dgad guudlo Jas JSSyy oo
cb o 45800 olecuwT ol o 5 Gw)

49. Opinion, para. 31.

¥Y & L. STy b w9 LD



Lo ) Ghaxo dwo)y ol Ll beadgo
Al ol aad=’ Ho 4 Sool loyyl a2l
G lide g gy 2 s 3 gy olhD
oy yly8 d>g 5 dyg0 cOwl

Lolixhd 4o oyl Ly gadzes Ol g0
51 o las> e asys e, esas gaxa £V/YV
cailal wo danlio slesloe) o cwn) haxo
00 S Ao S o lSay angae Iy ol
Ol ws dawlis Ho aSls  Goi> !yl
D108 a2l 2o ol Ghaxo Gy Slbhede
LS clwn) baxo ol » 4S5l g 45 S
faas 5 oadd 4u2el ,olhd Oygp0 ren 4o
Go—i> Lo ol se 1)L aT co,0dy o)
TLikaw! dexg0 Jdadl o

G 425 ol S 4 cdais
boxo 1 coles 40 beoyo a2 Sl
o gl glegdw s,y LS Lagyw cwy)
9 Jdeol gloal ool oo o) lued g i
cadlxd wo Olowlie yo jody Jlae! el g3
290 Sy ol hoxo Swo) pee Sl ge
cod i wS ooy 48 Iy T8 ) 8

50. 1d., para. 30.

51. General Assembly Resolution 47/37 of 25 November 1992.
52. Opinion, para. 32.

53. Id., para. 33.
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54. See generally P. Weiss, B. Weston, R. Falk and S. Mendlowitz, “Draft Memorial in support
of the application by the World Health Organization for an advisory opinion by the International
Court of Justice on the legality of the use of nuclear weapons under international law”, 4
Transnational Law and Contemporary Problems 2 (1994), at 24 ff.
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56. L. Doswald — Beck, “Inernational Humanitarian Law and the Advisory Opinion of the
International Court of Justice on the legality of the threat or use of nuclear weapons”,
International Review of the Red Cross, No. 316, Jan. — Feb. 1997, at 52.
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64. Doswald — Beck, supra note 56, at 44. For more details see generally B.L. Brown, “The
proportionality principle in the humanitarian law of warfare: Recent efforts at codification”, 10
Cornell International Law Journal, 1976, at 134 — 155. The concept of proportionality and its
areas of application is also discussed by J. Delbruck, “Proportionality” in 7 Encyclopedia of
Public International Law, ed. by R. Bernhardt, North — Holland Publishing Company,
Amsterdam, 1984, at 396-400.

65. Opinion, para. 42.
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67. Id., Dissenting Opinion of Judge Weeramantry, at 81-82.
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68. See e.g. Opinion, Dissenting Opinion of Vice — President Schwebel, at 7 and Dissenting
Opinion of Judge Higgins, paras. 20-21.
69. Opinion, para. 66.
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70. H. Fujita, “The Advisory Opinion of the International Court of Justice on the legality of
nuclear weapons”, International Review of the Red Cross, No. 316, Jan. — Feb. 1997, at 58 — 59.
71. Opinion, para. 66.

72. 1d., para. 67.
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73. General Assembly Resolution 1653 (XVI) of 24 November 1961.
74. Opinion, para. 73.
75. 1d., para. 67.

Y & L. Sogdo B wyym g A



Gooddo olaells e g o LiS o o 8l
caobes Sl cut ST oy Ty g
00 LS Sty cwlbiw  cam i o
gl e slagduw ¢lyly glayedS Ly dol
Lol gxs sy Lilae .aw! 48810 Oue gy
OSoe Lo gLl wpdwd Oygo 5o 45« by
gloayodS hwsd gl dduwas ) dsiSS 4
wlal o el gladwliw jo 4S5 )80
=0 1o Lawlbiw ol cgl Daa SuSH o)Ly
piS 9y o2l O Lo el Jldw
colui Sl aol> 5 JoolS ghie sl gy sl ods Las
slagdu gola)dl o L) piiw! el candes
Do Ll wiy Lo by gl abiue

-

>

P

Ay bl Goedi> i jugad g aless (Y)

395 H1 g lddy dls bl pd Ho S LA
b pdel o ol ey eSS Sl
ol 050 Sl Lo eIl osaty

b kg gl el s sle e 4
A pas—ad S Gl Sy el ey
S Hl gaswn gLy B> lwliw o Jex
codude 1ol ol o Lowl edd S L

Jwed Gl San ggpan gldd dl> Gurog 48

pSo g w Bylad / Sed> Ldxo o £F



Rl 2 5 ) sl glagdw 4
J—wsd G o SiSw bl 3 §lsod o) lw
oy bl G i> ¢ «jus ad bellumy &> 4
Cogb0 oSS ye «usinbelloy S L5 8
So—> ool iy eueld 5 > 50

o bl Gy > 4S ow! ool a5 Uy o b
dls>l g glogl s 5o Ll S )LL)
plo—S>l b0 Gudy b h wed OluSy sy
o bl gapdo 4S8l 1 oL o8 I 48
Ol glde plie Ho b an 4S5 O Lo
gl i wa slacdgd 293 S o cdbloe 25
S Al ol el b gla 5y 035 45 ju
5 B8l sy 0 Ly ed 51 ahis, iy

4 }l y A 316“’ £ 9 y y—2a 4 Se a0 u

Lo Lo ol s glagdle Sl s SH LS
080 A= Jwes > 4 g2l e pr aole
Oys—0 S HL 38y 4 bl Gad> pa g

BRI SER

9 Jdo ol HI Jgd e GLS ol Gl a0

—ar 30 1y Ko jLdy 4o baoyo Aol g8
UL S [ PV Gk ST 5 W W O W G - T S L B U

o=l Fely sl 4 Ol gl o

D e ladw!l ol b 4>y 4 S Jl i w

IS Je vl L dw!l (S ¢! Cwe ¢ lapzdw

76. 1d., para. 22, and Dissenting Opinion of Judge Higgins, para. 29.
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77. Protocol I, supra note 48, Preamble and Article 96, para. 3 (C).
78. See Opinion, Dissenting Opinion of Judge Higgins, para. 29; Separate Opinion of Judge
Fleischhauer.
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80. Opinion, para. 105 (2) D.
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81. Id., para. 51.
82. Id., para. 54.
83. The Second Hague Declaration of 29 July 1899, reprinted in Roberts and Guelff (eds.),

supra note 44, at 35.
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84. Hague Convention (IV) Respecting the Laws and Customs of War on Land, 18 October
1907, reprinted in Roberts and Guelff (eds.), supra note 44, at 43.

85. Geneva Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases,
and of Bacteriological Methods of Warfare, 17 June 1925, reprinted in Roberts and Guelff (eds.),
supra note 44, at 137.

86. Opinion, para. 56.
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87. Id., para. 55.

88. Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction, 10 April 1972.

89. Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction, 13 January 1993.

90. Opinion, para. 57.
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91. For more details see David, supra note 6, at 25-27.
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92. Protocol 11 to the Paris Agreements of 23 October 1954 on Arms Control, Annex II.
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93. See David, supra note 6, at 25.
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94. See Opinion, Dissenting Opinions of Judge Koroma, at 11-13, and Judge Weeramantry, at
57-59.
95. See supra note 34.
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96. See e.g., General Assembly Resolutions 2936 (XXVIII) of 29 November 1977 and 35/152
D of 12 December 1980.
97. Opinion, Dissenting Opinion of Judge Weeramantry, at 62.
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98. Opinion, para. 35.
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99. Id., para. 58.

100. Treaty for the Prohibition of Nuclear Weapons in Latin America, 14 February 1967

(Treaty of Tlatelolco).

101. Treaty on the South Pacific Nuclear-Weapon-Free Zone, 6 August 1985 (Treaty of

Rarotonga).

102. Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1 July 1968.

103. The Review and Extension Conference of the Parties to the Treaty on the Non-

Proliferation of Nuclear Weapons in 1995.
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104. See Opinion, para. 59.
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105. 1d., para. 62.
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106. See T.L.H. McCormack, “A non liquet on nuclear weapons: The ICJ avoids the
application of general principles of international humanitarian law”, International Review of the
Red Cross, No. 316, Jan.-Feb. 1997, at 82.

107. 1d.
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108. Opinion, Dissenting Opinion of Vice-President Schwebel, at 3.
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109. See Articles 11, IV, V and VI of the Treaty, supra note 102.
110. Opinion, para. 99.
111. 1d., para. 105 (2) F.
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113. 1d., Dissenting Opinion of Judge Shahabuddeen, at 29.
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114. Continental Shelf (Libya v. Malta) Case, ICJ Reports (1985).
115. Opinion, para. 64.
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116. 1d., para. 65.
117. 1d., para. 66.
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119. 1d., para. 68.
120. 1d.
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122. 1d., para. 71.
123. 1d., para. 73.
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124. David, supra note 6, at 28.
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Committee of the Red Cross, Geneva, 1985, at 1.
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128. The Hague Law.

129. The Geneva Law.

130. 1868 St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles Under 400 grammes Weight, reprinted in Roberts and Guelff (eds.), supra note 44, at
29.

131. The Brussels Conference of 1874.

132. The First Hague Peace Conference of 1899.

133. The Second Hague Peace Conference of 1907.
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139. Opinion, para.75. See also Pictet, supra note 127, at 2.
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140. The Draft Rules for the limitation of the dangers incurred by the civilian population in

time of war.
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141. For more details see Y. Sandoz, C. Swinarski and B.Zimmermann (eds.), Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949,
International Committee of the Red Cross/Martinus Nijhoff Publishers, Geneva, 1987,
paras.1838-1861.

142. Opinion, para. 82.

143. 1d., para. 79.

144. nternational Military Tribunal (Nuremberg), Judgement and Sentences, Octorber 1, 1946,
reprinted in 41 American Journal of International Law 172 (1947).

145. Opinion, para. 80.
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146. Charter of the International Military Tribunal (Nuremberg), annexed to the Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis of 8 August
1945, reprinted in D. Schindler and J. Toman (eds.), The Laws of Armed Conflicts: A Collection
of Conventions, Resolutions and other Documents, Martinus Nijhoff Publishers, Dordrecht,
1973, at 689.

147. Opinion, para. 81.

148. Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution
808, UN Doc. S/25704 (1993), reprinted in 32 International Legal Materials 1159 (1993).

149. Security Council Resolution 808 of 22 February 1993.

150. Opinion, paras. 81 and 82.

151. 1d., para. 84.
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152. Corfu Channel Case, ICJ Reports (1949), at 22.
153. Opinion, para. 79.

154. 1d., para. 82.

155. 1d., para. 79.
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156. Jus cogens.

157. Vienna Convention on the Law of Treaties of 1969, reprinted in 63 American Journal of
International Law 875 (1969), Article 53.

158. Opinion, para. 83.
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159. 1d., paras. 76 and 86.
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160. Id., para. 85.
161. 1d., para. 86.
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164. 1d., para. 95.
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166. Indiscriminate weapons.
167. 1d., para. 78.
168. Id., Declaration of President Bedjaoui, para. 21.
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169. Opinion, para. 35.
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170. See e.g., id., Dissenting Opinions of Judge Higgins, para. 24, and Vice - President
Schwebel, at 6-8; Separate Opinion of Judge Guillaume, para. 5.
171. st. Petersburg Declaration, supra note 130.
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172. Regulations Respecting the Laws and Customs of War on Land, Annex to 1907 Hague
Convention (IV), supra note 84, Article 23 (e).

173. 1d., Article 22.

174. Protocol |, supra note 48, Article 35 (1) and (2).
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175. Opinion, para. 78.
176. 1d., para. 95.
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177. See H.P. Gasser, International Humanitarian Law: An Introduction, Henry Dunant
Institute, Haupt, 1993, at 60- 61.

178. See e.g., Opinion, Separate Opinion of Judge Fleischhauer, para. 2; Dissenting Opinion of
Judge Shahabuddeen, at 19 ff; Dissenting Opinion of Judge Weeramantry, at 48. But See
Dissenting Opinion of Judge Higgins, paras. 12-18 and 24.
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179. Martens clause.
180. Hague Convention (Il) with Respect to the Laws and Customs of War on Land, 29 July
1899, reprinted in Schindler and Toman (eds.), supra note 146, at 57.
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181. G.LAD. Draper, “The Modern Pattern of WAR Criminality”, in: War Crimes in
International Law (Y. Dinstein and M. Tabory, eds., 1996), at 153.

182. See S. Miyazaki, “The Martens Clause and International Humanitarian Law”, in: Studies
and Essays on International Humanitarian Law and Red Cross Principles in Honour of Jean
Pictet, ICRC, Geneva, 1984, at 433 - 444.

183. See Opinion, Dissenting Opinion of Judge Shahabuddeen, at 22-23.
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184. Corfu Channel Case, supra note 152.
185. Opinion, para. 87.
186. Id., para. 78.
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187. 1d., Dissenting Opinion of Judge Shahabuddeen, at 22.
188. F.D. Mulinen, Handbook on the Law of War for Armed Forces, International Committee
of the Red Cross, Geneva, 1987, at 92.
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189. see Opinion, Dissenting Opinions of Vice — President Schwebel, at 6; Judge Higgins,
paras. 10 and 20; and Judge Weeramantry, at 51.
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190. Opinion, Dissenting Opinion of Judge Higgins, paras. 21 and 26.
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224. Protocol |, supra note 48, Preamble.
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225. T. Meron, Human Rights in Internal Strife: Their International Protection, Cambridge

University Press, Cambridge, 1987, at 156; T. Meron, Human Rights and Humanitarian Law as

Customary Law, Clarendon Press, Oxford, 1989, at 215.
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226. See id., at 215-222; Y. Dinstein, “Military Necessity”, in 3 Encyclopedia of Public
International Law, ed. by R.Bernhardt, North-Holland Publishing Company, Amsterdam, 1982,
at 274-276.
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227. Opinion, para. 97.
228. Seeid., paras. 95-96.
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229. 1d., para. 96.

230. Comprehensive Nuclear-Test-Ban Treaty (CTBT), adopted by General Assembly

Resolution 50/245 of 20 September 1997.

Cos—al 4 Sy by glo) g0 ocdelro ) O
Sl OF 4o gl bl Ol s c0s oduw

231. A nuclear- free zone is defined by General Assembly Resolution 34728 (xxx) of 11

December 1975. For more details see N. Pelzer, “Nuclear-Free Zones”, in 4 Encyclopedia of

Public International Law, ed. by R. Bernhardt, North- Holland Publishing Company,

Amsterdam, 1982, at 38-41.
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233. Condorelli, supra note 201, at 20.
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235. NPT, supra note 102, Articte VI.
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237. 1d., paras. 99-100.
238. General Assembly Resolution 1 of 24 January 1946.
239. General Assembly Resolution 808 A (1X) of 4 November 1954.
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