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Abstract

The role of mens rea in the realization of intentional crimes is undeniable
and it is necessary for the attribution of the crime to the offender, regardless
of the realm of national or international law. The important documents in
this regard are Article 30 of the Statute of the International Criminal Court
and the practical procedure of the Court. However, the important question
that is constantly being asked is how the mens rea of abetting a crime in
international crimes is organized? First, it seems that there is no necessity for
perpetrator’s mens rea and the abettor’s mens rea to be the same, and the
abettor’s mere knowledge of commiting the crime is sufficient for the
occurrence of the crime. Secondly, there is no need for the existence of the
mentioned mental element to be obvious, but it is possible that due to the
circumstances, the abettor’s intent would be discovered and the mental
element be revealed. Finally, in order to form the mens rea of abetting in a
crime, negligence and extreme tolerance must also be included in the
category of intent in the act of abetting.
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14. Article 30 of ICC Statute: “Mental element”, 1. Unless otherwise provided, a person shall be
criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if
the material elements are committed with intent and knowledge; 2. For the purposes of this article, a
person has intent where: (a) In relation to conduct, that person means to engage in the conduct; (b) In
relation to a consequence, that person means to cause that consequence or is aware that it will occur in the
ordinary course of events; 3. For the purposes of this article, "knowledge" means awareness that a
circumstance exists or a consequence will occur in the ordinary course of events. "Know" and
"knowingly" shall be construed accordingly.
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23. Prosecutor v. Stakic', Judgment, 1T-97-24-T, Tch 11, 31 July 2003, para. 642.

Relying on the Judgement of the Trial Chamber in Prosecutor v. Kayishema, the Prosecution argues that
an accused can be held liable for his acts or omissions if they have been committed “with intention,
recklessness, or gross negligence”. This Trial Chamber does not agree and finds that it would be
incompatible with the character of the crime of extermination and with the system and construction of
Article 5 if recklessness or gross negligence sufficed to hold an accused criminally responsible for such a
crime. It therefore considers that the threshold for the mens rea cannot be lower than the intent required
for murder as a crime against humanity.

24. Culpa

25. Prosecutor v. Lubanga Pyilo, Confirmation Decision, ICC/01/04-01/06, PT ch I, 29 January 2007, .
The concept of recklessness is only that the perpetrator be aware of the existence of a risk that the
objective elements of the crime may result from his or her actions or omissions, but does not require that
he or she reconcile himself or herself with the result. In so far as recklessness does not require the suspect
to reconcile himself or herself with the causation of the objective elements of the crime as a result of his
or her actions or omissions, it is not part of the concept of intention. According to Fletcher, "Recklessness
is a form of culpa — equivalent to what German scholars call conscious negligence. The problem of
distinguishing intention and recklessness arises because in both cases the actor is aware that his conduct
might generate a specific result." Hence recklessness does not meet the "intent and knowledge"
requirement embodied in article 30 of the 1111statute. The same conclusion is reached by ESER, A.,
"Mental element-mistakes of fact and law" in the Rome statute of the international criminal court: ....
negligence likewise does not meet the "intent and knowledge" requirement embodied in article 30 of the
statute.
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26. Article 6(e) ICC Statute: “Genocide by forcibly transferring children Elements”, 6. The perpetrator
knew, or should have known, that the person or persons were under the age of 18 years.
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The Rome Statute of the International Criminal Court: a Commentary, Oxford: Oxford University Press,
2002 , pp. 905-906.
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41. In Khieu, the Extraordinary Chambers in the Courts of Cambodia Appeals Chamber adopted a very
narrow interpretation of the aiding and abetting liability standard, diverging from its preceding judgment
in Kaing and the jurisprudence of the ad hoc tribunals. While this Article treats Khieu as an outlier, the
fragmentation within the Extraordinary Chambers in the Courts of Cambodia undoubtedly deserve greater
attention elsewhere. See: Prosecutor v. Khieu, Case No. 002/ 19-09-2007-ECCC/SC, Appeals Judgment,
9 789 (Nov. 23, 2016); Prosecutor v. Kaing, Case No. 001/18-07-2007/ECCC/TC, Trial Judgment, g1
535 (July 26, 2010).
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47. Article 5: “crimes within the jurisdiction of the Court”,The jurisdiction of the court shall be limited
to the most serious crimes of concern to the international community as a whole. The court has
jurisdiction in accordance with this statute with respect to the following crimes:

(a) The crime of genocide; (b) Crimes against humanity; (c) War crimes; (d) The crime of aggression.
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57. Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, ICTR T. CH. I, 2 SEPT, 1998.
58. The Prosecutor v. Joseph Nzabirinda,ICTR,2001-77-T, 2007, p. 1.
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59. The Prosecutor v. Paul Bisengimana, Case No. ICTR 00-60-T, Judgement, 13 April 20086,
Indictment, paras. 42-43-44-45, p. 13.

60. The Prosecutor v. Milan Martic, Case No. ICTY 1T-95-11-PT, Judgement, 09 April 2005, p. 2632.
61. The Prosecutor v. Paul Bisengimana, op.cit., paras. 38 -39, p. 17.
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64. Prosecutor v. Anto Furundzija, Judgement, Case No. IT-95-17/1-A, 21 July 2000, p. 2.

The Trial Chamber also found that under Article 3 of the Statute, the Appellant was guilty as a co-
perpetrator of torture as a violation of the laws or customs of war and for aiding and abetting outrages
upon personal dignity, including rape, as a violation of the laws or customs of war.

...and that there is no requirement that there be proof of a pre-existing plan or design in order to find the

accused criminally liable as a co-perpetrator; common design may be inferred from the circumstances of
the case.

65. Prosecutor v. Anto Furundzija, 1998, op.cit., p. 17.
66. Ibid.,, p. 28.
67. Crime of Aggression
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70. Gillett, Matthew, "The Anatomy of an International Crime: Aggression at the International Criminal
Court", International Criminal Law Review, vol. 13, Issue 4, 2013, p. 40.
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71. Aiding

72. Abetting

73. The Prosecutor v. Juvénal Kajelijeli, ICTR-98-44A, Judgement (TC), para. 765; The Prosecutor v.
Laurent Semanza, ICTR-97-20-A, Judgement (TC), para. 384, referring to: Manning, M., Sankoff, P.,
Mewett, A., Mewett, Manning & Snakoff: Criminal Law, 3rd Edition, 1994, p. 272, Noting that aiding
and abetting are “almost universally used conjunctively”.

74. Schabas, William, op.cit., p. 307.
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T7. The Prosecutor v. Dusko Tadié , 1T-94-1-A, Judgment, para. 647, Quoted in Furundija, paras.
242- 247.

78. The Prosecutor v. Tihomer Blaskic, Case No. IT-95-14-T, ICTR T. Ch, 3 March 2000, para. 286.
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