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Extended Abstract

Introduction

Customary international law has always held a prominent and undeniable
position as the foundation of the international legal system. These rules,
formed on the basis of State practice and opinio juris, are not only the oldest
but also the most dynamic source of international law, with their influence
being ever-present. States' approaches to customary international law may
vary depending on the provisions, considerations, and limitations of their
domestic legal systems. The primary question of this article is: What is the
fundamental position of customary international law within the domestic
legal system of States?

Research Problem

Customs, as the primary and principal source of international law,
encompass numerous topics and issues. Customary international law—as a
collection of legal rules and principles formed on the basis of the customs
and long-standing practices of States—plays a crucial role in the domestic
legal systems of countries. These rules, independent of international treaties,
govern the international relations of States and have gradually entered their
domestic legal system. The connection between customary international law
and domestic legal systems has various dimensions and depends on many
factors. Some countries explicitly recognize and accept customary international
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law in their domestic laws, whilst others do so conditionally, yet there are
States that remain silent on this matter. Generally, customary rules exist
within the body of domestic legal systems—even in the absence of direct
references in laws, State inaction, or constitutional silence. A complete
denial of the role of international custom in domestic legal systems is not
possible, but the extent of its influence and impact varies in different legal
systems, and depends on various factors including the legal and political
structure of each country. Customary rules remain dynamic and influential;
in fact, they assist domestic systems in implementing laws.

Methodology

This research employs an analytical, descriptive, and comparative approach
to examine the position of customary international law in the legal system of
the Islamic Republic of Iran. By employing the content-analysis method,
relevant documents and laws including the Constitution and statutory laws
have been examined. Additionally, by comparing Iran's legal system with
other legal systems, the position of customary international law in this
system has been analyzed.

Key Findings

Given that States generally refer to international treaties as a higher-priority
source than international custom in their foundational documents, such as
constitutions, this research also examines whether Iran's legal system follows
this approach. The research findings indicate that although the Iranian
Constitution does not explicitly refer to customary international law, various
principles and laws implicitly emphasize the position of this legal source.
However, the principle of the “primacy of treaties over international norms”
is clearly observable in the Iranian legal system. Additionally, the article
points out that the absence of an explicit reference to the phrase "customary
international law" in the Constitution and statutes, or the existence of a legal
gap or silence on this matter, can allow legal authorities to adopt a flexible
approach to customary international rules, depending on the circumstances
and subject matter. This indicates that the Iranian legal system's approach to
international custom is variable and may differ in various cases.

Contributions to the Field
This article contributes to the existing body of knowledge in the field of
international law in several ways:

Completing Existing Studies: By thoroughly examining the position of
customary international law within the Iranian legal system, particularly in
comparison to international treaties, this research fills a gap in the legal
literature. Many previous studies have addressed the general status of
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customary rules in various legal systems, but this research, with its focus on
Iran, provides a more detailed and comprehensive analysis.

Offering New Insights: By demonstrating the variable and flexible nature of
the position of customary international law in the Iranian legal system, this
research offers new insights into this topic. The findings reveal that the
status of customary rules in Iran cannot be considered fixed or uniform, and
it may change depending on various circumstances.

Emphasizing the Importance of Comparison: By comparing the Iranian legal
system with other legal systems, this research highlights the importance of
aligning different legal systems with international standards and customary
rules.

Implications and Applications

By carefully examining relevant laws and documents, this research helps to
determine the precise position of customary international law within the
Iranian legal system. This information is highly valuable for legal
professionals, judges, and policy-makers in making informed decisions. The
research demonstrates that in the Iranian legal system, international treaties
generally take precedence over customary rules. This finding is crucial for
the interpretation and implementation of international laws and treaties in
Iran. The Iranian legal system adopts a flexible approach when dealing with
customary rules. This indicates that the Iranian legal system is dynamic and
can adapt to changes in the international environment. The research highlights
the role of institutions such as the Guardian Council in accepting and
interpreting customary rules, which reveals the complex interaction between
domestic institutions and international law. This research can serve as a
starting point for further research in the fields of international law and
Iranian domestic law.

Applications of this research: In general, by providing a detailed analysis of
the position of customary international law within the Iranian legal system,
this research enriches the Iranian and international legal literature and can
influence important legal and political decisions.

Conclusion

States generally refer to international treaties as a higher priority source than
customary international law in their foundational domestic documents, such
as constitutions. This trend stems from the differing nature of these two
sources of law; Treaties, as formal written agreements between States,
possess characteristics such as clarity, precision, enforceability, and create
specific legal obligations for the parties. In contrast, customary international
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law, which is formed based on the behavior and practices of States, is an
unwritten source that may be subject to ambiguities and disagreements in
interpretation and application. Most legal systems prioritize treaties over
customary international norms, and the Islamic Republic of Iran is no
exception. Although the Iranian Constitution does not explicitly mention
international custom, Articles 77 and 125 of the Constitution, Article 9 of the
Civil Code, and Article 9 of the Islamic Penal Code implicitly emphasize the
stance of the Iranian legal system with regard to international law. These legal
provisions, while referring to the need to comply with international
obligations, indirectly indicate the status of treaties in the country's legal
system and emphasize their priority over other sources of international law.
One reason why the exact phrase "customary international law" is not
included in the Iranian Constitution and statutory laws is to allow legal
authorities the flexibility to adopt a flexible approach to customary
international rules, based on their discretion and in line with national
interests, depending on the circumstances and subject matter of the rule in
question. Therefore, it can be argued that the Iranian legal system's approach
to international custom is variable and may change depending on the subject
matter, interests, and circumstances. As a result, a customary rule may be
explicitly rejected in one instance, fully and unconditionally accepted in
another, or conditionally accepted in yet another.
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