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1. Hans Kelsen: Principles of International Law (1967), p. 447; see also Wehberg, 53 A.J.I.L.
(1959); B.Cheng, General Principles of Law as Applied by International Courts and Tribunals
(London, 1953) p. 113; Josefl. Kuns: The Meaning and Range of the Norm of pacta sunt
servanda, 39 A.J.I.L. (1945) at 180" kuns op. cit., Footnote; Oppenheim International Law, Vol.
I, (Peace) H. Lauterpacht (ed.) 18th edition (1955), pp. 880-881.
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2. In his Memorandum to the P.C.1.J. in the Losinger and Company Case, the Contention of the
Swiss government, see P.C.1.J. Pleadings, Oral Statements and Documents, Series C. No. 78, p.
32.

3. Wehberg, op. cit., 786. cf. A.A. Fatouros, Government Guarantees to Foreign Investors (New
York 1962), pp. 265 — 271.
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4. D.W. Bowett: State Contracts With Aliens: Contemporary Developments on Compensation
for Termination or Breach, LVIX B.Y.B.I.L. (1988) p. 49 AT 55.
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5. Printing and Numerical Registration Co. v. Sampson, L.R. (1875) 19 Eq. Cases 462 at p. 465.
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6. For Instance, in English Law until the Second half of the nineteen century the liabillity of the
parties for non-performance was absolute. One of the first Leading cases which deviated from
this strict and rather archaic principle was Taylor v. Caldwell (1863) 122, Eng. Rep. 309 (K.B.).
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7. M. Sornarajah: The pursuit of Nationalized Property (1986) p. 110; see also P.S. Atiyah, Rise
and Fall of the Freedom of Contracts (1974) pp. 716-778; and in 94 L.Q. Rev (1978) at 193.

YYae ... LSOO L adgs sladlayl 43



L gl y LS Olbera> ¢l yo LS eud xS
o oS el oy s Sy wlwl Bae L3
Meoloyly 5 ol dxsl glwe) Jla>l 4 glog!
Lo wl g ool 38l D3 Gl S g @bl G

NN lj_gi_g Iy 40
L§_9_‘9‘_> ¢l p ‘) | o < J d {]n & [‘Iu‘!ﬁ)
4 ‘) s u!‘ La l.< 0 ‘3 D 3 ‘ la ‘(} “x ‘)

Gy b oy Ly o4 SEol T S slaslayl

-~ -

go xo oy)ldS al yhsl 00 S wdxie >y Ls

i olixhis yo L xio JJo glojlw 0g oc

— a2l e Sl By loyy 043 YAY oy lea

pu b oLy ode L3 NATY Gaas Laaab aolis
tow ! 0daa duls 4oy ol ylae Ly o

S 2ol 3 eyldSaslaoy w sladl oyl y 3%

LT gnolassd o LgSidgy bwgs 45003T

S G L Ll cowl a0 iR

k... J_BJJ\S |)_?-|

S SOV T U G O WS G B | B B B P )
S0 OlagrS G Ao Goes Hglal I 0w
sol—ed syl Gl ¥V daxrd 000 4wl

AJHT» §|5_CJ 9 0 oo QY[_“H _Ql)_”)l

8. Pacta sunt servanda.
9. Paragraph 8 of UN General Assembly Resolution 1803 (XVII) of 14 December, 1962,
reprinted in Basic Documents in International Law 141 (I. Brownlie 2d ed., 1972).
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10. Iran — U.S. Claims Tribunal, Case No. 56, Chamber Three Award No. 310 — 56 — 3 dated
14 July 1987.
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11. A A. Fatouros: Government Guarantees to Foreign Investors (1962) at p. 197.
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12. ICSID Award of 21 November 1984, 24 ILM, (1985), p. 1022, at p. 1019 (original
emphasis) (1988) L.A.R., at p. 36, on 16 May 1986, this award was annulled by ad hoc
committee, but the annulment was based upon what was perceived as an erroneous valuation of
Amco's investment, and not point adverted to above; see 25 ILM (1986), p. 1439.

13. De Laubadére, Traité de droit administratif, | (ed. 7 Paris 1976), pp. 22-23.

14. A S. El — Kosheri and T.F. Riad, The Law Governing a New Generation of Petroleum
Agreements: Changes in the Arbitration Process, 1 ICSID Rev — FILJ (1986) p. 257, at p. 260;
See also El — Kosheri et al. The Changing Roles in the Arbitration Process, in Proceedings of the
First Euro-Arab Arbitration Conference, at Port ElI Kantoui, Tunisia, 24-27 September 1985.
Lloyd's of London Press Ltd. (1987), p. 253.
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15. Ibid.
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Chapter 4.
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18. Lord McNari, General Principles of Law Recognised by Civilized Nations, 33 B.Y.B.I.L.
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19. D. Hughes Parry, Sanctity of Contracts in English Law (1959), London, p. 47.
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20. Restatement (Second) of Contracts Sec. 261 (1979); See also the Uniform Commercial
Code, Sec. 2-615 (1978).

21. (1903) 2 K.B. 740.

22. (1863) 122 Eng. Rep. 309 K.P.
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23. Davis Contractors, Ltd. v. Fareham U.D.C. (1956) A.C. 696.
24. Frustration of Contract.
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25. (1921) 3 K.B. 500. In that case, the Swedish owners of a cargo ship were assured during the
1914-1918 War by the British legation in Stockholm that, if the ship was sent to the United
Kingdom with a designated cargo, she would not be seized. The ship was detained despite this

assurance, and it was held that no action for damages lay for a breach.

YeVe ... LSSy Ly ades glasl oyl b



4 ole ol_38y 4 4 S sys 0l o al il

KO Do :JJ)SH by syo

o Al gy S G e Old
ol oyl 3 olu gr3 4y 3550 0 4 25z
G Jgo 4 S awl ol yehie 4SSy L0 38 a0
Lo g oS ol by j > ol b o 2o oS
Sla_g=5 31 w5l g5, a5 4 dle x Il
Oyl e s S I3 45ld 243 saloyl )3
00 K& Sy DI » hwed 4ddy LS4y xojw
e ] e Syl gl H egole sy
0=l 00 Ty elgol 4588y pSya ey 4uls
POwl 0o glae HI i)
00 1y v dauby Wil gS e Gdgy L.
Syl S Jdhxe asle aldlas Guol3 340
dloyl 8 w_de Ly WSl e S0 aldgo
Ol A LS slayl el ags sl
Gl o>l S dac ga» 4 4 S, ize
PUE N N RIS I VP SO S
Gwd e aSl oS gSanae Ly g ) le 990

RV W

A Lo oloyl 38 olg 0 e (LS ol

26. [1978] AIL.E.R. 81, 83.

poles o Gwuy Sylai / Bad> dxo YEA



Sl e S0 e ladal gL 4 bayyo Olh>da
a by Hl Gl e o bl G Sopuy Lo
OV g Fwd dh wly 4 03yl sleilo)
By b o4 Lol Oluaexd Jaex3 Lo g de g
4 S S wl G888 o Jg 200558 ol s 6w
Syew o Oyl ws abdloyy G oSS Gds
ri_ﬁ.!j‘) ay |y Hl_,o Bod> o adgy 45l uaw
ol b Ty el el g aw! 00 xS J,_)“_:l_?
YAVo Oy a0 el 8 o wyy L ) Ty
Ol 388> g0 010 xoweld uldl5l Glaldyly
ly ou b ol (eold 51 w851 sy

oo dlax s 4 Jg ) by 3 4 0 (eLE»
slaa 50y, 400S byl g 55 VAVo wgmae
9 03l wlwl OF p RS Se2e0 ]S
Iy wods Sldgrd ol p6 ogug gsdo
9 dr—wod glad ol we—ad 50 0joe
9 Ve Hyde S glaoje> HI Gl oy
Soe—— 0> Ty goouu b gleiodgd >
lo—= 20— 0 ol L alal syl i Shy
oL@l 4y a8 swly alde o Lol A4S
o ol o gy LS
o |y A3 4y g5l ool aSieyl

5 g g A5 ol oyl 38 ol g5 4

Yeqe ... LSS, Ly ades glasl oyl b



ol Be Soobas > g 0S8 SweeSs
dod> o lSuy 51 Hladel 4 beoyo Foi>
el LiiSo |y)e eddloge Jdadlgu
PRNSUNE ] [ UURNE PYTE & S PUE S S R
Olala 31 4 25 5 yeoie OeoL3 Aol
Lol 45 S Jl» Ly g Soids
¢ dalgs DI oyl 48 byl 4 b Gud ) Sosw

Vol Wl J5LE

0 glesloilw H1 dopye Alloas

SToyl 8 au i s Ly a5l g5, 0 (puuldS51)
Byb 4 ooylyg Oyl wsd G Fl oy 4y o
el ol 31 S HL a5 Yl G> sloyl 8 380
pSLo> Ol e 5o paard Jdodo 4y alol 48
o dgxo ol jLuds !l sl gl Ly g SeoL3

s lay 39 1 a5 cow! 00 38 yyaie adg
G5 3 oS> 0 S5 [ Ba 8> plhas
L oo g 5 odjys 4 SLS gl alyly
0oL cognd Lo 5 Jwl Gaaa H1 0>l dbwl
by Leoloyl p8 4 ilaSy jeba o U5l 95,

R e R I

27. T. Daintith and G. Willoughby: A Manual of United Kingdom Oil and Gas Law 30 (1977).
See also address of Anthony Wedgdom Benn (United Kingdom's Secretary of State for Energy)
in Parliament on the Matter, 5 Parl. Deb. H.C. (5 th ser.) 1167 (1975) (Report of Standing

Comm. D. on Petroleum and Submarine Pipelines Bill).
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28. (1925) 267 U.S. 458.

29. Ibid. see for exceptions in Murray v. Carleston (1877) 96 U.S. 432 (Tax exemptions
granted by contract were held enforceable); Perry v. U.S. (1935) 294 U.S. 330 (Contracts
whereby the United States — borrowed money were held enforceable).

30. 351 F. 2d 956 (ct. CI. 1965).
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31. Georgia v. City of Chattanooga 264 U.S. 472, 480 (1924); See Atlantic Coast Line Ry v.
Goldsboro, 232, U.S. 548 (1914).
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32. C. Turpin, Public Contracts, sec. 56 (1980) (Ch. 4 of 7 International Encyclopedia of
Comparative Law. A. Von Mehren, ed).
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38. C. Turpin, op. cit., at p. 37.
39. Ibid., at p. 40.
40. W. Friemann, The Changing Structure of International Law (1964), pp. 200-202.
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47. H. Cattan, The Evolution of Oil Concession in the Middle East and North Africa (1967),
New York, p. xi.
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48. A.Z. El Chiati, Hague Recueil des cours (1987 —v), p. 24.
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49. K. Hossain, Legal Aspects of the New International Economic Order, (london, 1980), pp.
33-43.
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50. R. Higgins, The Taking of Property by the State: Recent Developments in International
Law, Hague Recueil des cours, vol. 176.
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51. Questech Inc. v. Ministry of National Defence of Iran, cited in (1986) 80 A.J.I.L. 362. But
see William L. Pereira Associates Iran v. Iran, 5 Iran — U.S.C.T.R. 198 (1984) p. 211.
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52. Ibid: Article V of the Iran — U.S. Claims Settlement Declaration (the Declaration of the
Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of
Claims by the Government of the United States of America and the Government of the Islamic
Repubilc of Iran under which the Iran — U.S. Claims Tribunal decided the case) provides that:
"The Tribunal shall decide all cases on the basis of respect for law, applying such choice-of-law
rules and priniciples of commercial and international law as the Tribunal determines to be
applicable, taking into account relevant usages of the trade, contract provisions and changed
circumstances.", reproduced in 20 I.L.M. 230 (1981); 1 Iran — U.S. C.T.R. p. 10.
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53. The Aminoil award, paras. 97-101.
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54. M. Sornarajah, op. cit., footnote 16, (1986), at p. 134.
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55. K. Lipstein, International Arbitration Between Individuals and Governments and the
Conflict of Laws, in Contemporary Problemes in International Law (Essays in Honour of G.
Schwarzenberger on his Eightieth Birthday) (Bin Cheng and E.D. Brown, eds.) (London Stevens
and Sons Ltd., 1988), p. 177, at p. 186 (Footnote omitted), See also Liamco v. Libya 62 I.L.R.
140 at 196.
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56. Carbonnier, Essai sur les Lois (1979) Paris, p. 267.

57. Am. Soc. Int. Law Proc. (1959) p. 273.

58. 52 AJ.I.L. (1958)p. 265.

59. El - Kosheri, Le Régime juridique créé par les accords de participation dans domain
pétrolier, 147 Hague Recueil des cours (1975 — IV) p. 335; G.H. Daniel, op. cit., footnote 120, p.
100.
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60. Dictionnaire de la terminoligie du droit international (J. Basdevant, ed 1960).
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61. The case of Free Zones of Upper Savoy in the District Gex, P.C.1.J. Series A, No. 24,
(1930) p. 4 at p. 12, and in the final judgment in the same case, Series A/B No. 46 (1932) p. 167,
See also Separate Opinion of Judge Ammoun in the case concerning the Barcelona Light and
Traction Power Company Limited, 1.C.J. Reports, 1970 at p. 324: "Abuse of right, like denial of
justice, is an international tort ... This is enshrined in a general principle of law which emerges
from the legal systems of all nations." See also the ICJ Judgments of 20 July 1989 in the case
concerning Electronica Sicula S.P.A. (ELSI) (U.S.A. v. Italy) at pp. 60-64 (Paras. 123-130). cf.
the Dissenting Opinion of Judge Schwebel, pp. 15-27.
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62. I.C.J. Reports (1952) Rights of Nationals of United States of America in Morocco, at p.
212.
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63. Carreau Juillard and Flory, Droit international économique, (2 nd ed.) at p. 502.
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64. See, for example, the good faith principle as succinctly stated in Article 1134 of the French
Civil Code which required that “contracts be performed in good faith" Article 242 of the German
Civil Code (BGB) provides that "the obligor is bound to effect performance according to the
requirements of good faith, ordinary usage being taken into consideration”, Section 1-203 of the
American Uniform Commercial code states that “every contract or duty within this Act imposes
an obligation of good faith in its performance or enforcements". According to Sec. 205 of the
Restatement of Contracts (2d) “every contract imposes upon each party a duty of good faith and
fair dealing in its performance and its enforcement". Accordingly, the Proposition that good faith

is required in the performance of pacta constitutes a general principle of law.
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65. S.J. Toope, Mixed International Arbitration: Studies in Arbitration Between States and
Private Persons (Grotius Publications Ltd., Cambridge, 1990), at p. 185; See also Generally,
J.F.O'Connor, Good Faith in International Law (1991).
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66. W. Friedmann, op. cit., p. 202.
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67. Multilateral Investment Guarantee Agency (MIGA).
68. United Nations Centre for Transnational Corporations (UNCTC).
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