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(adopted at Stockholm on 16 June 1972, see Report of the United Nations Conference on the Human
Environment, Stockholm, 5-16 June 1972 (United Nations publication, Sales No. E.73.11.A.14 (A/CONF.
48/14/Rev.1 and Corr.1), part one, chap. I, principle 2)
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World Charter for Nature, General Assembly resolution 37/7 of 28 October 1982, annex, general principles,
para. 4.

5. Ibid., second preambular paragraph, subpara. (a).
A3 Laseds VARE (3 (i Bligy a5 (WTO) lea <ylos plojle cin 5 Bl i 1Sy Jlie Glaieds JF
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Report of the Appellate Body, United States-Standards for Reformulated and Conventional Gasoline
(1996), WT/DS2/AB/R.
7. See the 2001 Stockholm Convention on Persistent Organic Pollutants, United Nations, Treaty Series, vol.
2256, No. 40214, p. 119 (noting in the preamble that “persistent organic pollutants, ... are transported, through
air ... across international boundaries and deposited far from their place of release, where they accumulate in
terrestrial and aquatic ecosystems”). The 2012 amendment to the Gothenburg Protocol to the 1979 Convention
on Long-Range Transboundary Air Pollution to Abate Acidification, Eutrophication and Ground-level Ozone
(Gothenburg, 30 November 1999, United Nations, Treaty Series, vol. 2319, p. 81) indicates in the third
preambular paragraph: “Concerned ... that emitted [chemical substances] are transported in the atmosphere
over long distance and may have adverse transboundary effects”. The 2013 Minamata Convention on Mercury
(Kumamoto, Japan, 10 October 2013, ibid., vol. 3013, No. 54669 (volume number has yet to be determined),
available from https://treaties.un.org) recognizes mercury as “a chemical of global concern owing to its long-
range atmospheric transport” (first preambular para.); see, J.S. Fuglesvedt et al., “Transport impacts on
atmosphere and climate: metrics”, Atmospheric Environment, vol. 44 (2010), pp. 4648-4677; D.J. Wuebbles,
H. Lei and J.-T Lin, “Inter-continental transport of aerosols and photochemical oxidants from Asia and its
consequences”’, Environmental Pollution, vol. 150 (2007), pp. 65-84; J.-T Lin, X.-Z Liang and D.J. Wuebbles,
“Effects of inter-continental transport on surface ozone over the United States: Present and future assessment
with a global model”, Geophysical Research Letters, vol. 35 (2008).

8. See T. Koivurova, P. Kankaanpii and A. Stepien, “Innovative environmental protection: lessons from
the Arctic,” Journal of Environmental Law, vol. 27 (2015), pp. 285-311, at p. 297.
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9. New York, 9 May 1992, United Nations, Treaty Series, vol. 1771, No. 30822, p. 107.
10. United Nations Framework Convention on Climate Change, first preambular para.

11. Paris Agreement (Paris, 12 December 2015), United Nations, Treaty Series, No. 54113 (volume number
has yet to be determined), available from https:/treaties.un.org, eleventh preambular para.

12. Convention on Biological Diversity (Rio de Janeiro, 5 June 1992, United Nations, Treaty Series, vol.
1790, No. 30619, p. 79: the third preambular paragraph: “common concern of humankind”); Convention to
Combat Desertification in Those Countries Experiencing Serious Drought and/or Desertification, Particularly in
Africa (Paris, 14 October 1994, ibid., vol. 1954, No. 33480, p. 3: the first preambular paragraph: “centre of
concerns”’; second preambular paragraph: “urgent concern of the international community”; fourth preambular
paragraph: “problems of global dimension”); Minamata Convention on Mercury (the first preambular paragraph:
mercury as “a chemical of global concern™).

13. M. Bowman, “Environmental protection and the concept of common concern of mankind,” in M.
Fitzmaurice, D.M. Ong and P. Merkouris, eds., Research Handbook on International Environmental Law
(Cheltenham, Edward Elgar, 2010), pp. 493-518, at p. 501; D. French, “Common concern, common heritage
and other global(-ising) concepts: rhetorical devices, legal principles or a fundamental challenge?” in M.J.
Bowman, P.G.G. Davies and E.J. Goodwin, eds., Research Handbook on Biodiversity and Law (Cheltenham,
Edward Elgar, 2016), pp. 334-360, at pp. 349 ff'; J. Brunnée, “Common areas, common heritage, and
common concern,” in D. Bodansky, J. Brunnée and E. Hey, eds., The Oxford Handbook of International
Environmental Law (Oxford, Oxford University Press, 2007), pp. 550-573, at p. 565; A. Boyle and C.
Redgwell, International Law and the Environment, 4th ed. (Oxford, Oxford University Press, 2009), pp.
143-145; D. Shelton, “Common concern of humanity,” Environmental Policy and Law, vol. 39 (2009), pp.
83-96; D. Shelton, “Equitable utilization of the atmosphere: rights-based approach to climate change?”, in
S. Humpbhreys, ed., Human Rights and Climate Change (Cambridge, Cambridge University Press, 2010),
pp. 91-125; S. Stec, “Humanitarian limits to sovereignty: common concern and common heritage approaches
to natural resources and environment,” International Community Law Review, vol. 12 (2010), pp. 361-389;
T. Cottier, ed., The Prospects of the Common Concern of Humankind in International Law (Cambridge,
Cambridge University Press, 2021).
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Treaty of Peace between the Allied and Associated Powers and Germany, 28 June 1919, British and
Foreign State Papers, 1919, vol. CXII, London, HM Stationery Office, 1922, p. 1), which became article

19, paragraph 3, of the International Labour Organization Constitution (9 October 1946, United Nations,
Treaty Series, vol. 15, No. 229, p. 35.
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See L.F. Ayusawa, International Labor Legislation (New York, Columbia University, 1920), chap. VI, pp.
149 et seq.
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See article 23 (The most-favoured-nation clause in relation to treatment under a generalized system of
preferences) and article 30 (New rules of international law in favour of developing countries) of the draft
articles on the most-favoured-nation clauses adopted by the Commission at its thirtieth session in 1978,
Yearbook ... 1978, vol. 11 (Part Two), para. 74, see also paras. 47-72. See S. Murase, Economic Basis of
International Law (Tokyo, Yuhikaku, 2001), pp. 109-179 (in Japanese). And see the earlier exceptions for
developing countries specified in art. XVIII of the 1947 General Agreement on Tariffs and Trade (Geneva,
30 October 1947), United Nations, Treaty Series, vol. 55, No. 814, p. 194.

15. Report of the United Nations Conference on the Human Environment, Stockholm, 5-16 June 1972
(A/CONF.48/14/Rev.1), Part One, chap. 1. See L.B. Sohn, “The Stockholm Declaration on the Human
Environment”, Harvard International Law Journal, vol. 14 (1973), pp. 423-515, at pp. 485-493.

16. Adopted at Rio de Janeiro on 14 June 1992, see Report of the United Nations Conference on Environment
and Development, Rio de Janeiro, 3-14 June 1992 (A/CONF.151/26/Rev.1 (vol. I) and Corr.1), resolution L, p. 3.

17. Report of the World Summit on Sustainable Development, Johannesburg, South Afiica, 26 August—4
September 2002 (A/CONF.199/20; United Nations publication, Sales No. E.03.1.A.1 and corrigendum),
chap. I, resolution 1, annex.

18. 1 ohannesburg Declaration, para. 24. See also Outcome document of the United Nations Conference on
Sustainable Development, “The future we want”, contained in General Assembly resolution 66/288 of 27
July 2012, annex.


https://undocs.org/en/A/CONF.48/14/Rev.1
https://undocs.org/en/A/CONF.151/26/Rev.1%20(vol.%20I)
https://undocs.org/en/A/CONF.151/26/Rev.1%20(vol.%20I)/Corr.1
http://undocs.org/en/A/CONF.199/20
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19. Convention on the Law of the Non-Navigational Uses of International Watercourses (New York, 21
May 1997), Official Records of the General Assembly, Fifty-first session, Supplement No. 49 (A/51/49),
vol. III, resolution 51/229, annex. The Convention entered into force on 17 August 2014.

20. R.A. Duce et al., “The atmospheric input of trace species to the world ocean”, Global Biogeochemical
Cycles, vol. 5 (1991), pp. 193-259; T. Jickells and C.M. Moore, “The importance of atmospheric deposition
for ocean productivity”, Annual Review of Ecology, Evolution, and Systematics, vol. 46 (2015), pp. 481-501.
21. See Intergovernmental Panel on Climate Change (IPCC), “Climate change 2014 synthesis report:
summary for policymakers”, p. 4.
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See @. Hov, “Overview: oceans and the atmosphere” and T. Jickells, “Linkages between the oceans and
the atmosphere”, in “Summary of the informal meeting of the International Law Commission: dialogue
with atmospheric scientists (third session), 4 May 20177, paras. 4-12 and 21-30, respectively. Available
from http://legal.un.org/docs/?path=../ilc/sessions/69/pdfs/english/informal _ dialogue 4may2017.pdf&lang=E.
22. General Assembly resolution 75/239 of 31 December 2020 on oceans and the law of the sea, parts IX
and XI. See also General Assembly resolutions 71/257 of 23 December 2016; 72/73 of 5 December 2017;
73/124 of 11 December 2018; 74/19 of 10 December 2019.
23. IPCC, Climate Change and Land: An IPCC Special Report on Climate Change, Desertification, Land
Degradation, Sustainable Land Management, Food Security, and Greenhouse Gas Fluxes in Terrestrial
Ecosystems (2019). Available at www.ipcc.ch/srecl/.
24, United Nations Division for Ocean Affairs and the Law of the Sea, “First Global Integrated Marine
Assessment (first World Ocean Assessment)”. Available from www.un.org/depts/los/global reporting/
WOA_RegProcess.htm (see, in particular, chap. 20 on “Coastal, riverine and atmospheric inputs from land”).
The summary of the report was approved by the General Assembly at its seventieth session: see General
Assembly resolution 70/235 of 23 December 2015 on oceans and the law of the sea.


https://documents-dds-ny.un.org/doc/UNDOC/GEN/N97/116/23/img/N9711623.pdf?OpenElement
http://www.un.org/depts/los/global_reporting/%20WOA_RegProcess.htm
http://www.un.org/depts/los/global_reporting/%20WOA_RegProcess.htm
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25. General Assembly resolution 70/1 of 25 September 2015, Transforming our world: the 2030 Agenda for
Sustainable Development, para. 14. See also “Oceans and the law of the sea: report of the Secretary-General”
(A/71/74/Add.1), chap. VIII (“Oceans and climate change and ocean acidification”), paras. 115-122.

26. The 2009 study by the International Maritime Organization (IMO) on greenhouse gas emissions, @.
Buhaug et al., Second IMO GHG Study 2009 (London, IMO, 2009), p. 23. See also T.W.P. Smith et al.,
Third IMO GHG Study (London, IMO, 2014), executive summary, table 1. M. Righi, J. Hendricks and R.
Sausen, “The global impact of the transport sectors on atmospheric aerosol in 2030 — Part 1: land transport
and shipping”, Atmospheric Chemistry and Physics, vol. 15 (2015), pp. 633-651.

27. IPCC, Climate Change 2013: The Physical Science Basis. Working Group I Contribution to the Fifth
Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge, Cambridge University
Press, 2013), p. 1180. See also chapter IX on sea-level rise in relation to international law.

28. Ibid., p. 1140. See also IPCC, IPCC Special Report on the Ocean and Cryosphere in a Changing
Climate (2019). Available at www.ipcc.ch/srocc/.

29. See A.H.A. Soons, “The effects of a rising sea level on maritime limits and boundaries”, Netherlands
International Law Review, vol. 37 (1990), pp. 207-232; M. Hayashi, “Sea-level rise and the law of the sea:
future options”, in D. Vidas and P.J. Schei, eds., The World Ocean in Globalisation: Climate Change,
Sustainable Fisheries, Biodiversity, Shipping, Regional Issues (Leiden, Brill/Martinus Nijhoff, 2011), pp.
187 et seq. See also, International Law Association, Report of the Seventy-fifth Conference held in Sofia,
August 2012 (London, 2012), pp. 385-428, and International Law Association, Johannesburg Conference


http://undocs.org/en/A/71/74/Add.1
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(2016): International Law and Sea Level Rise (interim report), pp. 13—18. See also International Law
Association, Sydney Conference (2018): International Law and Sea Level Rise (report), Part II, p. 866.

30. See para. (9) of the commentary to draft guideline 9 below.
31. See paras. (16) to (18) of the commentary to draft guideline 9 below.
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Report of the World Commission on Environment and Development, Our Common Future (Oxford, Oxford
University Press, 1987, p. 43.
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Vienna, 5 September 1997, United Nations, Treaty Series, vol. 2153, No. 37605, p. 303.
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37. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, at
p. 244, para. 36.
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see Australia, Gray v. Minister for Planning, [2006] NSWLEC 720; India, Vellore Citizens’ Welfare Forum
and State of Tamil Nadu (joining) v. Union of India and others, original public interest writ petition, 1996
5 SCR 241, ILDC 443 (IN 1996); Kenya, Waweru, Mwangi (joining) and others (joining) v. Kenya,
miscellaneous civil application, Case No. 118 of 2004, Application No. 118/04, ILDC 880 (KE 2006);
South Africa, Fuel Retailers Association of South Africa v. Director-General, Environmental Management,
Department of Agriculture, Conservation and Environment, Mpumalanga Province, and others, [2007]
ZACC 13, 10 BCLR 1059; Pakistan, Rabab Ali v. Federation of Pakistan, petition filed 6 April 2016
(summary available at www.ourchildrenstrust.org/pakistan). For commentary, see C. Redgwell, “Intra- and
inter- generational equity”, in C.P. Carlarne, K.R. Gray and R.G. Tarasofsky, eds., The Oxford Handbook
of International Climate Change Law (Oxford, Oxford University Press, 2016), pp. 185-201, at p. 198. See
also, E. Brown Weiss, In Fairness to Future Generations: International Law, Common Patrimony, and
Intergenerational Equity (Tokyo, United Nations University Press, 1989), p. 96; M. Bruce, “Institutional
aspects of a charter of the rights of future generations”, in S. Busuttil et al., eds., Our Responsibilities
Towards Future Generations (Valetta, UNESCO and Foundation for International Studies, University of
Malta, 1990), pp. 127-131; T. Allen, “The Philippine children’s case: recognizing legal standing for future
generations”, Georgetown International Environmental Law Review, vol. 6 (1994), pp. 713—741 (referring
to the judgment of the Philippine Supreme Court in Minors Oposa et al. v. Factoran (30 July 1993),
International Legal Materials, vol. 33 (1994), p. 168). Standing to sue in some proceedings was granted on
the basis of the “public trust doctrine”, which holds governments accountable as trustees for the management
of common environmental resources. See M.C. Wood and C.W. Woodward IV, “Atmospheric trust
litigation and the constitutional right to a healthy climate system: judicial recognition at last”, Washington
Journal of Environmental Law and Policy, vol. 6 (2016), pp. 634-684; C. Redgwell, Intergenerational
Trusts and Environmental Protection (Manchester, Manchester University Press, 1999); K. Coghill, C.
Sampford and T. Smith, eds., Fiduciary Duty and the Atmospheric Trust (London, Routledge, 2012); M.C.
Blumm and M.C. Wood, The Public Trust Doctrine in Environmental and Natural Resources Law, 2nd ed.
(Durham, North Carolina, Carolina Academic Press, 2015); and K. Bosselmann, Earth Governance:
Trusteeship of the Global Commons (Cheltenham, Edward Elgar Publishing, 2015). In a judgment on 13
December 1996, the Indian Supreme Court declared the public trust doctrine “the law of the land”; M.C.
Mehta v. Kamal Nath and Others, (1997) 1 Supreme Court Cases 388, reprinted in C.O. Okidi, ed.,
Compendium of Judicial Decisions in Matters Related to the Environment: National Decisions, vol. 1
(Nairobi, United Nations Environment Programme/United Nations Development Programme, 1998), p.
259. See J. Razzaque, “Application of public trust doctrine in Indian environmental cases”, Journal of
Environmental Law, vol. 13 (2001), pp. 221-234.

39. Yearbook ... 2013, vol. 1l (Part Two), para. 168.
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40. Fifth Assessment Report, Working Group III, annex 1. IPCC, Climate Change 2014: Mitigation of
Climate Change, O. Edenhofer et al., eds. (Cambridge, Cambridge University Press, 2014), p. 1252, available
at www.ipcc.ch/report/ar5/wg3/.
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available at http://glossary.ametsoc.org/wiki/Atmospheric_shell
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See J.M. Wallace and P.V. Hobbs, Atmospheric Science: An Introductory Survey, 2nd ed. (Boston, Elsevier
Academic Press, 2006), p. 8.

43. Ibid.
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available at http://glossary.ametsoc.org/wiki/Upper_atmosphere
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See E.J. Tarbuck, F.K. Lutgens and D. Tasa, Earth Science, 13th ed. (New Jersey, Pearson, 2011), p. 466.
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47. See Tarbuck, Lutgens and Tasa, Earth Science, p. 467.


http://glossary.ametsoc.org/wiki/Lower_atmosphere
http://glossary.ametsoc.org/wiki/Upper_atmosphere

YOV_Y+F Slocio/\Fo B b /dos 5 daliorg / Ml (Sois Aloxe @ YP¥

330 byye ol Syt 5 09 £Y o5

2 e 5508 slgn (Sl g A o iy |y sl (S () i (B)
LS oo 0,L3l Sler s Mo 4y g WS (o iy poi ) Cphanes] o 59 () 22 oS >
Lol ygiod gy o il (b9 (2) 9 () SLSLL 93 32 laglus] bawg> o
olo « Slusl Seld 1 38 03 95 o barye € Sluil yauesl (539l ¢ yhunedl Cu 55 &
Js & y3b slaJadlgind ugivhn 1) cul ol ios 95 5] uain il b pofitne
sl [diej ol o] llalloye dnele g dgd gy loial) &)

Coldg (78,5 31y (gl 035008 gty (IS (52 (53901 L) il (Sogl> Mo (£)
13 051y ol Lol 05 o 03litl Lasldl Sy 5 yajl &Y 50 a5le g baplos Sl
oliul dg2g90 (Jlanlae &gy b Billas (Brde sline 3 pob by Jodlligind Gugiisin
S o Ut yiaad] (gl iy 1y Sloa Jilae ol il g 29000

oo 53 o (slise Lol &5 5 o 03lital (3 1 () s o (S29fD iy yo3 53 (V)
D550 sy 4 T sl 05093 (555018 slg (So9)1 5590 13 VAVA (gl () )

lgo 4y sl Lausgs (6531 L Slse meitns o b ouditins (13)53,19> (glino 4y Clgn  Soglh>
gl 4 jlal jlad 4 1) sl Codls &7 (G )g0d) 9 oo e )LL) Gl 4 & ol
Eopuio (slmodliul ;503 ¢ 2y Sl b b bloy o] (o0lo Jlgal g bapiamnmgST g 015
L9 s ol o) b Clgn (claonu YD g sl asly J3145 o jlae |

D)5 0 yyhe Wlgn ¢5y0l 8 Sd9ID 3550 53 Mallip Boi> duwhe VAAY 8,005 Lobiaked V odlo V ais ¢ Jlie gt FA
b oSy p0 (B lbcan b olosd (( Sjd yusd 465 (sline 4y (gj0l,8 slon uf:,l'l colishad ] Glual (gly»
21y e bbby Olyl g ede Sl ladxd S5 L bl (bb cppiine pf b s jobody oS Canl g CassS

LS oo ol (o cun Mo Bdgazne I )l ablio b bacdgd ple cun jlasre
Available from www.idi-iil.org, Resolutions.

49. Convention on Long-Range Transboundary Air Pollution (Geneva, 13 November 1979), United
Nations, Treaty Series, vol. 1302, No. 21623, p. 217.
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“Principles concerning Transfrontier Pollution”, of 14 November 1974, International Legal Materials, vol.
14 (1975), p. 243,
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See H. van Edig, ed., Legal Aspects of Transfrontier Pollution (Paris, OECD, 1977) p. 13; see also Boyle
and Redgwell, International Law and the Environment, (see footnote 21 above) pp. 364-371; A. Kiss and

D. Shelton, International Environmental Law, 3rd ed. (New York, Transnational Publishers, 2004), p. 99
(definition of pollution: “also forms of energy such as noise, vibrations, heat, and radiation are included”).
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50. See, for example, art. 7 of the Convention on the Law of the Non-navigational Uses of International
Watercourses (General Assembly resolution 51/229 of 21 May 1997, annex); art. 1 of the articles on
prevention of transboundary harm from hazardous activities (2001) (General Assembly resolution 62/68 of
6 December 2007, annex); principle 2 of the principles on the allocation of loss in the case of transboundary
harm arising out of hazardous activities (2006) (General Assembly resolution 61/36 of 4 December 2006,
annex); art. 6 of the articles on the law of transboundary aquifers (2008) (General Assembly resolution
63/124 of 11 December 2008, annex). It was also underlined that the term “significant” has been used in
the jurisprudence of the International Court of Justice, including in its 2015 judgment in Certain Activities
Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica) (Judgment, 1.C.J. Reports 2015, p. 665, at
paras. 104-105 and 108; see also paras. 153, 155, 156, 159, 161, 168, 173, 196 and 217).

51. Para. (4) of the commentary to article 2 of the articles on prevention of transboundary harm from
hazardous activities, 2001, Yearbook ... 2001, Vol. II (Part Two) and corrigendum, p. 152, at para. 98.
52. See, for example, the commentary to the articles on prevention of transboundary harm from hazardous
activities (paras. (4) and (7) of the commentary to article 2), ibid. See also the commentary to the principles
on the allocation of loss in the case of transboundary harm arising out of hazardous activities (paras. (1) to
(3) of the commentary to principle 2), Yearbook ... 2006, vol. 11 (Part Two), para. 67.
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53. See also the Protocol concerning Pollution from Land-Based Sources and Activities to the Convention
for the Protection and Development of the Marine Environment of the Wider Caribbean Region
(Oranjestad, 6 October 1999), Treaties and Other International Acts Series, 10-813, art. 1 (c).

54. With regard to heat, see World Meteorological Organization/International Global Atmospheric
Chemistry, Project Report, “Impacts of megacities on air pollution and climate”, Global Atmosphere Watch
Report No. 205 (Geneva, World Meteorological Organization, 2012); D. Simon and H. Leck, “Urban
adaptation to climate/environmental change: governance, policy and planning”, Special Issue, Urban
Climate, vol. 7 (2014) pp. 1-134; J.A. Amfield, “Two decades of urban climate research: a review of
turbulence, exchanges of energy and water, and the urban heat island”, International Journal of
Climatology, vol. 23 (2003), pp. 1-26; L. Gartland, Heat Islands: Understanding and Mitigating Heat in
Urban Areas (London, Earthscan, 2008); see, in general, B. Stone Jr., The City and the Coming Climate:
Climate Change in the Places We Live (Cambridge, Massachusetts, Cambridge University Press, 2012).
Regarding light pollution, see C. Rich and T. Longcore, eds., Ecological Consequences of Artificial Night
Lighting, (Washington, D.C., Island Press, 2006); P. Cinzano and F. Falchi, “The propagation of light
pollution in the atmosphere”, Monthly Notices of the Royal Astronomic Society, vol. 427 (2012), pp. 3337—
3357; F. Bashiri and C. Rosmani Che Hassan, “Light pollution and its effects on the environment”,
International Journal of Fundamental Physical Sciences, vol. 4 (2014), pp. 8—12. Regarding acoustic/noise
pollution, see e.g. annex 16 of the 1944 Convention on International Civil Aviation (Chicago, 7 December
1944, United Nations, Treaty Series, vol. 15, No. 295 p. 295), vol. I: Aircraft Noise, 5th ed. 2008; see P.
Davies and J. Goh, “Air transport and the environment: regulating aircraft noise”, Air and Space Law, vol.
18 (1993), pp. 123-135. Concerning radioactive emissions, see D. Rauschning, “Legal problems of
continuous and instantaneous long-distance air pollution: interim report”, Report of the Sixty-Second
Conference of the International Law Association (Seoul, 1986), pp. 198-223, at p. 219; and International
Atomic Energy Agency, Environmental Consequences of the Chernobyl Accident and their Remediation:
Twenty Years of Experience — Report of the Chernobyl Forum Expert Group ‘Environment’, Radiological
Assessment Report Series (2006), STI/PUB/1239. See also United Nations Scientific Committee on the
Effects of Atomic Radiation, 2013 Report to the General Assembly, Scientific Annex A: Levels and effects
of radiation exposure due to the nuclear accident after the 2011 great east-Japan earthquake and tsunami
(United Nations publication, Sales No. E.14.1X.1), available at www.unscear.org/docs/reports/2013/13-
85418 Report 2013 Annex_A.pdf.

55. International Atomic Energy Agency, Climate Change and Nuclear Power 2014 (Vienna, 2014), p. 7.
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56. Vienna Convention for the Protection of the Ozone Layer (Vienna, 22 March 1985), United
Nations, Treaty Series, vol. 1513, No. 26164, p. 293.
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57. See, generally, IPCC, Climate Change 2013: The Physical Science Basis, Summary for Policy makers,
available at www.ipcc.ch/pdf/assessment-report/ar5/wgl/WG1ARS5 SPM_FINAL.pdf.

58. Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3—14 June
1992, vol. 1, Resolutions Adopted by the Conference (A/CONF.151/26/Rev.1(Vol. I); United Nations
publication, Sales No. E.93.1.8 and corrigendum), resolution 1, annex II, para. 9.25.

59. IPCC, Climate Change 2013: The Physical Science Basis, Summary for Policy makers.

60. 7bid. IPCC, Global Warming of 1.5 °C. An IPCC Special Report, Summary for Policymakers (2018),

pp. 4-5. Available at www.ipcc.ch/sr15/chapter/spm/.

61. Boyle and Redgwell, International Law and the Environment (see footnote 21 above), pp. 378-379.

62. 1bid., p. 379.
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63. 1bid.
64. See generally Boyle and Redgwell, International Law and the Environment, pp. 359-361.

65. Convention on International Civil Aviation (Chicago, 7 December 1944), United Nations, Treaty
Series, vol. 15, No. 102, p. 295.
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66. Tarbuck, Lutgens and Tasa, Earth Science, pp. 465 and 466.

67. Moscow, London and Washington, D.C., 27 January 1967, United Nations, Treaty Series, vol. 610,
No. 8843, p. 205.

68. See, generally, B. Jasani, ed., Peacefil and Non-Peaceful uses of Space: Problems of Definition for
the Prevention of an Arms Race, United Nations Institute for Disarmament Research (New York, Taylor
and Francis, 1991), especially chaps. 2-3.
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69. See UNRIAA, vol. IIT (Sales No. 1949.V.2), pp. 1905-1982 (Award of 11 March 1941), 1907, at p.
1965 et seq. (“under the principles of international law ... no State has the right to use or permit the use of
territory in such a manner as to cause injury by fumes in or to the territory of another or the properties or
persons therein, when the case is of serious consequence and the injury is established by clear and
convincing evidence”) and the first report of the Special Rapporteur (A/CN.4/667), para. 43. See also A.K.
Kuhn, “The Trail Smelter Arbitration, United States and Canada”, American Journal of International Law,
vol. 32 (1938), pp. 785-788, and ibid., vol. 35 (1941), pp. 665-666; and J.E. Read, “The Trail Smelter
Dispute”, Canadian Yearbook of International Law, vol. 1 (1963), pp. 213-229.
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General Assembly resolution 56/83 of 12 December 2001. For the articles adopted by the Commission and
the commentaries thereto, see Yearbook ... 2001, vol. Il (Part Two) and corrigendum, chap. IV, sect. E.

71. Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 14, at pp.
55 and 179, paras. 101 and 197; Certain Activities Carried Out by Nicaragua in the Border area (Costa
Rica v. Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa
Rica) (see footnote 58 above), paras. 104, 153, 168 and 228; International Tribunal for the Law of the Sea,
Responsibilities and Obligations of States with Respect to Activities in the Area (Request for Advisory Opinion
submitted to the Seabed Dispute Chamber), Advisory Opinion, 1 February 2011, ITLOS Reports 2011, p. 10,
at para. 131; draft articles on prevention of transboundary harm from hazardous activities, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, para. 97 (reproduced in General Assembly resolution 62/68, annex, of 6
December 2007), paras. 7—18; first and second reports of the International Law Association Study Group on
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due diligence in international law, 7 March 2014 and July 2016, respectively; J. Kulesza, Due Diligence in
International Law (Leiden, Brill, 2016); Société frangaise pour le droit international, Le standard de due
diligence et la responsabilité internationale, Paris, Pedone, 2018; S. Besson, “La due diligence en droit
international”, Collected Courses of the Hague Academy of International Law, vol. 409 (2020), pp. 153-398.
72. M.H. Nordquist et al., eds., United Nations Convention on the Law of the Sea 1982: A Commentary,
vol. IV (Dordrecht, Martinus Nijhoff, 1991), p. 50.

73. Article 3, paragraph 3, states that “[t]he Parties should take precautionary measures to anticipate, prevent
or minimize the causes of climate change and mitigate its adverse effect”. See, for example, United Nations
Convention on the Law of the Sea (Montego Bay), United Nations, Treaty Series, vol. 1833, No. 31363, p. 3,
art. 212; Vienna Convention for the Protection of the Ozone Layer, art. 2, para. 2 (b); United Nations
Framework Convention on Climate Change, art. 4; Stockholm Convention on Persistent Organic Pollutants,
first preambular paragraph and art. 3; and Minamata Convention on Mercury, arts. 2 and 8-9.

74. Eleventh and thirteenth preambular paragraphs.
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75. Yearbook ... 2001, vol. II (Part Two) and corrigendum, chap. V, sect. E, art. 3 (Prevention):
by S8l & (sl 90 5 53 b g B (6558l sl 1 (S ol (sl 1) oo Slolidl plos L L 59087
S 4 ol Bl Jlasl JL3 )3 ncdgd Culgtus 3)50 )3 363 Slgo 3 (izmad (ygueS «amd plrdl (o s
S eSsle & pile ] 535 S 88 Mllos a4 A o8 3 gm 5o VF ol ¥yl ey 6y
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ibid., chap. 1V, sect. E.
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(ibid., para. (14) of the commentary to art. 14, para. 3).
S5 lodiges 31 Sy olsie s 1) o] i 50913 53 g (Sagl 5 8 (550l ol ) (65l & oS s
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(Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1.C.J. Reports 1997, p. 7, at p. 78, para.
140). See also Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua)
and Construction of a Road along the San Juan River (Nicaragua v. Costa Rica), para. 104.
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Award in the Arbitration regarding the Iron Rhine (“ljzeren Rijn”’) Railway between the Kingdom of
Belgium and the Kingdom of the Netherlands, decision of 24 May 2005, UNRIAA, vol. XXVII, pp. 35-125,
atp. 116, para. 222.
77. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, at
pp. 241-242, para. 29.
78. Gabcikovo-Nagymaros Project (see footnote 84 above), p. 41, para. 53; the Court cited the same
paragraph in Pulp Mills on the River Uruguay (see footnoten79 above), p. 78, para. 193.
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79. Iron Rhine Railway (see footnote 84 above), pp. 66-67, para. 59.

80. Protocol on Strategic Environmental Assessment to the Convention on the Environmental Impact in
the Transboundary Context (Kiev, 21 May 2003), United Nations, Treaty Series, vol. 2685, No. 34028, p. 140,
art. 2, paras. 6—7.

81. Gabcikovo-Nagymaros Project (see footnote 84 above), para. 140.
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82. 1.C.J. Reports 2015 (see footnote 58 above), para. 153.

83. Ibid., para. 168.

84. 1bid., Separate Opinion of Judge Hisashi Owada, para. 18.

85. Pulp Mills on the River Uruguay (see footnote 79 above), para. 204.

86. International Tribunal for the Law of the Sea, Responsibilities and Obligations of States with Respect
to Activities in the Area (Request for Advisory Opinion submitted to the Seabed Dispute Chamber),
Advisory Opinion, 1 February 2011, ITLOS Reports 2011, p. 10, at para. 145.

87. Convention on Environmental Impact Assessment in a Transboundary Context (Espoo, 25 February
1991), United Nations, Treaty Series, vol. 1989, No. 34028, p. 309.
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88. Pulp Mills on the River Uruguay (see footnote 79 above), para. 204.
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(see the general commentary, para. (4), Yearbook ... 2001, vol. 11 (Part Two) and corrigendum, chap. V,

sect. E). See, for example, paras. (4) and (7) of the commentary to art. 2 of the articles on the prevention of

transboundary harm from hazardous activities (ibid.). See also the commentary to the principles on the allocation

of loss in the case of transboundary harm arising out of hazardous activities (commentary to principle 2,
paras. (1)—(3), Yearbook ... 2006, vol. 11 (Part Two), chap. V, sect. E).

90. See draft guideline 7 below.
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91. Convention on Access to Information, Public Participation in Decision-making and Access to Justice
in Environmental Matters (Aarhus, 28 June 1998), United Nations, Treaty Series, vol. 2161, No. 37770,
p. 447.

92. Art. 2, paras. 6-7.

93. Arts. 5-6. For the articles and commentaries thereto adopted by the Commission, see Yearbook ...
1994, vol. II (Part Two), chap. 111, sect. E.
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94. General Assembly resolution 63/124 of 11 December 2008, annex, arts. 4-5. For the articles and
commentaries thereto adopted by the Commission, see Yearbook ... 2008, vol. II (Part Two), chap. IV, sect. E.

95. See draft guideline 7 below.

96. Gabcikovo-Nagymaros Project, p. 78, para. 140.
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Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006,
1.C.J. Reports 2006, p. 113, at p. 133, para. 80;
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Appellate Body Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, adopted 6 November 1998, para. 131, see also paras. 129 and 153;
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Iron Rhine Railway, paras. 58-59; the 2013
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Permanent Court of Arbitration Award Series, Indus Waters Kishenganga Arbitration (Pakistan v. India):
Record of Proceedings 2010-2013, Partial Award of 18 February 2013, para. 449. This was confirmed by
the Final Award of 20 December 2013, para. 111.
98. See Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1982, p. 18, at para.
71. On equity and its use in international law generally, see Frontier Dispute (Burkina Faso v. Mali), Judgment,
I.C.J. Reports 1986, p. 554, at paras. 27-28 and 149; North Sea Continental Shelf, Judgment, 1.C.J. Reports
1969, p. 3, at para. 85; J. Kokott, “Equity in international law”, in F.L. Toth, ed., Fair Weather? Equity Concerns
in Climate Change (Abingdon and New York, Routledge, 2014), pp. 173—192; P. Weil, “L’équité dans la
jurisprudence de la Cour internationale de Justice: Un mystére en voie de dissipation?”, in V. Lowe and M.
Fitzmaurice, eds., Fifiy Years of the International Court of Justice: Essays in Honour of Sir Robert Jennings,
(Cambridge, Cambridge University Press, 1996), pp. 121-144; F. Francioni, “Equity in international law,”
in R. Wolfrum, ed., Max Plank Encyclopedia of Public International Law, vol. III (Oxford, Oxford University
Press, 2013), pp. 632—642.
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99. C. Redgwell, “Principles and emerging norms in international law: intra- and inter-generational equity”,
in C.P. Carlarne et al., eds., The Oxford Handbook on International Climate Change Law, (Oxford, Oxford
University Press, 2016), pp. 185-201; D. Shelton, “Equity” in Bodansky et al., eds. Oxford Handbook of
International Environmental Law (footnote 21 above), pp. 639-662; and E. Brown Weiss, “Intergenerational
equity” in Max Planck Encyclopaedias of Public International Law (updated 2021), available at
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/1aw-9780199231690-¢1421.

100. Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification
Techniques (New York, 10 December 1976), United Nations, Treaty Series, vol. 1108, No. 17119, p. 151.
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101.1PCC, IPCC Expert Meeting on Geoengineering, Lima, Peru, 20-22 June 2011, Meeting Report.
See, generally, the Oxford Geo-engineering Programme, “What is geoengineering?”, available at
www.geoengineering.ox.ac.uk/what-is-geoengineering/what-is-geoengineering/; K.N. Scott, “International law in
the anthropocene: responding to the geoengineering challenge”, Michigan Journal of International Law, vol.
34, No. 2 (2013), pp. 309-358, at p. 322; Steve Rayner, et al., “The Oxford principles”, Climate Geoengineering
Governance Working Paper No. 1 (University of Oxford, 2013), available from www.geoengineering-
governance-research.org/perch/resources/workingpaper I rayneretal theoxfordprinciples.pdf. See also, C.
Armani, “Global experimental governance, international law and climate change technologies”, International
and Comparative Law Quarterly, vol. 64, No. 4 (2015), pp. 875-904.

102. See art. 1.

103. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 1977, United Nations, Treaty Series, vol. 1125, No.
17512, p. 3, arts. 35, para. 3, and 55; see also Rome Statute of the International Criminal Court (Rome, 17 July
1998), United Nations, Treaty Series, vol. 2187, No. 38544, p. 3, art. 8, para. 2 (b) (iv).

104. Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto, 11 December
1997), United Nations, Treaty Series, vol. 2303, No. 30822, p. 162.
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105. 1996 Protocol to the 1972 Convention on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter (London, 7 November 1996), International Legal Materials, vol. 36 (1997), p. 7.

106. Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter (London,
Mexico City, Moscow and Washington, D.C., 29 December 1972), United Nations, Treaty Series, vol.
1046, No. 15749, p. 138.

107. See Second Report on the Advancement of Atmospheric Science and Their Application in the Light
of the Developments in Outer Space (Geneva, World Meteorological Organization, 1963); see also Decision
8/7 (Earthwatch: assessment of outer limits) of the Governing Council of the United Nations Environment
Programme, Part A (Provisions for co-operation between States in weather modification) of 29 April 1980.
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108. Southern Blue Fin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Provisional Measures,
Order of 27 August 1999, ITLOS Reports 1999, p. 280, at para. 77.
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109. MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS
Reports 2001, p. 95, at para. 84
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110. Case concerning Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v.
Singapore), Provisional Measures, Order of 8 October 2003, ITLOS Reports 2003, p. 10, at para. 99.
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111. W. Friedmann, The Changing Structure of International Law (London, Stevens & Sons, 1964), pp.
60-71; C. Leben, “The changing structure of international law revisited by way of introduction”, European
Journal of International Law, vol. 3 (1997), pp. 399-408. See also, J. Delbriick, “The international obligation
to cooperate — an empty shell or a hard law principle of international law? — a critical look at a much debated
paradigm of modern international law”, H.P. Hestermeyer et al., eds., Coexistence, Cooperation and
Solidarity (Liber Amicorum Riidiger Wolfrum), vol. 1 (Leiden, Martinus Njihoff, 2012), pp. 3—16.

112. B. Simma, “From bilateralism to community interests in international law”, Collected Courses of The
Hague Academy of International Law, 1994-VI, vol. 250, pp. 217-384; Naoya Okuwaki, “On compliance
with the obligation to cooperate: new developments of ‘international law for cooperation’”, in J. Eto, ed.,
Aspects of International Law Studies (Festschrift for Shinya Murase), (Tokyo, Shinzansha, 2015), pp. 546, at
pp. 16-17 (in Japanese).

113. Pulp Mills on the River Uruguay, p. 49, para. 77.
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Report of the United Nations Conference on the Human Environment, Stockholm, 5—16 June 1972
WS o pMel gy &Ml YV Lol
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Report of the United Nations Conference on the Human Environment, Rio de Janeiro, 3—14 June 1992, vol.
I: Resolutions adopted by the Conference (United Nations publication, Sales No. E.93.1.8 and corrigenda),
resolution 1, annex I, chap. .
115. See also section 2 of Part XII of the United Nations Convention on the Law of the Sea, which provides
for “Global and Regional Cooperation”, setting out “Cooperation on a global or regional basis” (art. 197),
“Notification of imminent or actual damage” (art. 198), “Contingency plans against pollution” (art. 199),
“Studies, research programmes and exchange of information and data” (art. 200) and “Scientific criteria for
regulations” (art. 201). Section 2 of Part XIII on Marine Scientific Research of the United Nations
Convention on the Law of the Sea provides for “International Cooperation”, setting out “Promotion of
international cooperation” (art. 242), “Creation of favourable conditions” (art. 243) and “Publication and
dissemination of information and knowledge” (art. 244).
116. See art. 7, para. 6. See also arts. 6, para. 1, 7, para. 7, 8, para. 4, and 14, para. 3.
117. Preamble, fourteenth para. See also paragraph 1 of article 8 of the Convention on the Law of the Non-
navigational Uses of International Watercourses, on the general obligation to cooperate, which provides
that:
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119. Available at https:/web.archive.org/web/20111226174901/http:/www.unep.org/urban_environment/
PDFs/EABAQ2008-AirPollutionAgreement.pdf.

120. Available at https://web.archive.org/web/20111224143143/http://www.unep.org/urban_environment/
PDFs/BAQO9_AgreementEn.Pdf.
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https://web.archive.org/web/20111226174901/http:/www.unep.org/urban_environment/%20PDFs/EABAQ2008-AirPollutionAgreement.pdf
https://web.archive.org/web/20111226174901/http:/www.unep.org/urban_environment/%20PDFs/EABAQ2008-AirPollutionAgreement.pdf
https://web.archive.org/web/20111224143143/http:/www.unep.org/urban_environment/%20PDFs/BAQ09_AgreementEn.Pdf
https://web.archive.org/web/20111224143143/http:/www.unep.org/urban_environment/%20PDFs/BAQ09_AgreementEn.Pdf
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123. See draft article 10 (on interrelationship) of resolution 2/2014 on the declaration of legal principles
relating to climate change of the International Law Association, Report of the Seventy-sixth Conference
held in Washington D.C., August 2014, p. 26; S. Murase (Chair) and L. Rajamani (Rapporteur), Report of
the Committee on the Legal Principles Relating to Climate Change, ibid., pp. 330378, at pp. 368-377.
124. Yearbook ... 2006, vol. 1I (Part Two), para. 251. See conclusion (2) on “relationships of interpretation”
and “relationships of conflict”. See, for the analytical study, “Fragmentation of international law:
difficulties arising from the diversification and expansion of international law”, report of the Study
Group of the International Law Commission finalized by Martti Koskenniemi (A/CN.4/L.682 and Corr.1
and Add.1).


http://undocs.org/en/A/CN.4/L.682
http://undocs.org/en/A/CN.4/L.682/Corr.1
http://undocs.org/en/A/CN.4/L.682/Add.1
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125. United Nations, Treaty Series, vol. 1155, No. 18232, p. 331.

126. See, e.g., WTO, Appellate Body report, United States — Import Prohibition of Certain Shrimp and
Shrimp Products, WT/DS58/AB/R, 6 November 1998, para. 158. See also Al-Adsani v. the United Kingdom,
Application No. 35763/97, ECHR 2001-XI, para. 55.

127. P. Sands, “Treaty, custom and the cross-fertilization of international law”, Yale Human Rights and
Development Law Journal, vol. 1 (1998), p. 95, para. 25; C. McLachlan, “The principle of systemic integration
and article 31 (3) (c) of the Vienna Convention”, International and Comparative Law Quarterly, vol. 54 (2005),
p. 279; O. Corten and P. Klein, eds., The Vienna Conventions on the Law of Treaties: A Commentary, vol.
1 (Oxford, Oxford University Press, 2011), pp. 828—829.

128. 1bid., pp. 791-798.
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Marrakesh Agreement establishing the World Trade Organization, United Nations, Treaty Series, vol. 1869,
No. 31874, p. 3, annex 2, p. 401.

130. See International Law Association, resolution 2/2014 on the declaration of legal principles relating
to climate change, draft article 10 (on interrelationship) (footnote 131 above); A. Boyle, “Relationship
between international environmental law and other branches of international law”, in Bodansky et al., The
Oxford Handbook of International Environmental Law (footnote 21 above), pp. 126-146.

131. United Nations, Treaty Series, vols. 1867-1869, No. 31874.

132. United Nations, Treaty Series, vols. 1867-1869, No. 31874.

133. Trade Negotiations Committee, decision of 14 April 1994, MTN.TNC/45(MIN), annex II, p. 17.
134. WTO, Committee on Trade and Environment, Report (1996), WT/CTE/1 (12 November 1996), para. 167.

135. 1. Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules
of International Law (Cambridge, Cambridge University Press, 2003); R. Pavoni, “Mutual supportiveness
as a principle of interpretation and law-making: a watershed for the “WTO-and-competing regimes’ debate?”’,
European Journal of International Law, vol. 21 (2010), pp. 651-652. See also S. Murase, “Perspectives
from international economic law on transnational environmental issues”, Collected Courses of The Hague
Academy of International Law, vol. 253 (Leiden, Martinus Nijhoff, 1996), pp. 283—431, reproduced in S.
Murase, International Law: An Integrative Perspective on Transboundary Issues (Tokyo, Sophia University
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Press, 2011), pp. 1-127; and S. Murase, “Conflict of international regimes: trade and the environment”, ibid.,
pp. 130-166.

136. Adopted on 14 November 2001 at the fourth session of the WTO Ministerial Conference in Doha,
WT/MIN(01)/DEC/1, para. 6. The Hong Kong Ministerial Declaration of 2005 reaffirmed that “the mandate
in paragraph 31 of the Doha Ministerial Declaration aimed at enhancing the mutual supportiveness of trade
and environment” (adopted on 18 December 2005 at the sixth session of the Ministerial Conference in Hong
Kong, China, WT/MIN(05)/DEC, para. 31).

137. WTO, Appellate Body report, Standards for Reformulated and Conventional Gasoline, WT/DS2/
AB/R, 29 April 1996, p. 17. See also S. Murase, “Unilateral measures and the WTO dispute settlement”
(discussing the Gasoline case), in S.C. Tay and D.C. Esty, eds., Asian Dragons and Green Trade: Environment,
Economics and International Law (Singapore, Times Academic Press, 1996), pp. 137-144.

138. See, for example, Agreement Between Canada, the United Mexican States, and the United States of
America, 1 July 2020, art. 1.3 and chap. 14 (“Investment”), available from the website of the Office of the
United States Trade Representative, https://ustr.gov/trade-agreements/free-trade-agreements/united-states-
mexico-canada-agreement/agreement-between.

139. There are various model bilateral investment treaties (BITs), such as: Canada Model BIT of 2004,
available from www.italaw.com; Colombia Model BIT of 2007, available from www.italaw.com; United
States Model BIT of 2012, available from www.italaw.com; Model International Agreement on Investment
for Sustainable Development of the International Institute for Sustainable Development (IISD) of 2005, in
H. Mann et al., I[ISD Model International Agreement on Investment for Sustainable Development, 2nd ed.
(Winnipeg, 2005), art. 34. See also United Nations Conference on Trade and Development, Investment
Policy Framework for Sustainable Development (2015), pp. 91-121, available at http://unctad.org/en/
PublicationsLibrary/diaepcb2015d5_en.pdf; P. Muchlinski, ‘“Negotiating new generation international
investment agreements: new sustainable development-oriented initiatives”, in S. Hindelang and M. Krajewski,
eds., Shifting Paradigms in International Investment Law: More Balanced, Less Isolated, Increasingly
Diversified, (Oxford, Oxford University Press, 2016), pp. 41-64.

140. There are various model bilateral investment treaties (BITs), such as: Canada Model BIT of 2004,
available from www.italaw.com; Colombia Model BIT of 2007, available from www.italaw.com; United
States Model BIT of 2012, available from www.italaw.com; Model International Agreement on Investment
for Sustainable Development of the International Institute for Sustainable Development (IISD) of 2005, in
H. Mann et al., I[ISD Model International Agreement on Investment for Sustainable Development, 2nd ed.
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(Winnipeg, 2005), art. 34. See also United Nations Conference on Trade and Development, /nvestment
Policy Framework for Sustainable Development (2015), pp. 91-121, available at http://unctad.org/en/
PublicationsLibrary/diaepcb2015d5_en.pdf; P. Muchlinski, “Negotiating new generation international
investment agreements: new sustainable development-oriented initiatives”, in S. Hindelang and M. Krajewski,
eds., Shifting Paradigms in International Investment Law: More Balanced, Less Isolated, Increasingly
Diversified, (Oxford, Oxford University Press, 2016), pp. 41-64.

141. Prior to the Convention, the only international instrument of significance was the 1963 Treaty Banning

Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water (Moscow, 5 August 1963, United
Nations, Treaty Series, vol. 480, No. 6964, p. 43).

142. M.H. Nordquist et al., eds., United Nations Convention on the Law of the Sea 1982: A Commentary,
vol. I (Dordrecht, Martinus Nijhoff, 1991), pp. 41-42.

143. For example, the Convention for the Protection of the Marine Environment of the North-East Atlantic
(United Nations, Treaty Series, vol. 2354, No. 42279, p. 67, at p. 71, art. 1 (e)); the Convention on the
Protection of the Marine Environment of the Baltic Sea Area (Helsinki, 9 April 1992, ibid., vol. 1507, No.
25986, p. 166, at p. 169, art. 2, para. 2); the Protocol for the Protection of the Mediterranean Sea against
Pollution from Land-based Sources (ibid., vol. 1328, No. 22281, p. 105, at p. 121, art. 4, para. 1 (b)); the
Protocol for the Protection of the South-East Pacific against Pollution from Land-based Sources (Quito, 22
July 1983, ibid., vol. 1648, No. 28327, p. 73, at p. 90, art. II (c)); and the Protocol for the Protection of the
Marine Environment against Pollution from Land-based Sources to the Kuwait Regional Convention for
Co-operation on the Protection of the Marine Environment from Pollution (Kuwait, 21 February 1990, ibid.,
vol. 2399, No. 17898, p. 3, at p. 40, art. III).

144. For example, at the fifty-eighth session of the Marine Environment Protection Committee in 2008,
IMO adopted annex VI, as amended, to the International Convention for the Prevention of Pollution from
Ships (ibid., vol. 1340, No. 22484, p. 61), which regulates, inter alia, emissions of SOx and NOx. The
Convention now has six annexes, namely, annex I on regulations for the prevention of pollution by oil
(entry into force on 2 October 1983); annex II on regulations for the control of pollution by noxious liquid
substances in bulk (entry into force on 6 April 1987); annex III on regulations for the prevention of pollution
by harmful substances carried by sea in packaged form (entry into force on 1 July 1992); annex IV on
regulations for the prevention of pollution by sewage from ships (entry into force on 27 September 2003);
annex V on regulations for the prevention of pollution by garbage from ships (entry into force on 31
December 1988); and annex VI on regulations for the prevention of air pollution from ships (entry into
force on 19 May 2005).

145. S. Karim, Prevention of Pollution of the Marine Environment from Vessels: The Potential and Limits
of the International Maritime Organization (Dordrecht, Springer, 2015), pp. 107-126; S. Karim and S. Alam,
“Climate change and reduction of emissions of greenhouse gases from ships: an appraisal”, Asian Journal
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of International Law, vol. 1 (2011), pp. 131-148; Y. Shi, “Are greenhouse gas emissions from international
shipping a type of marine pollution?”” Marine Pollution Bulletin, vol. 113 (2016), pp. 187—-192; J. Harrison,
“Recent developments and continuing challenges in the regulation of greenhouse gas emissions from
international shipping” (2012), Edinburgh School of Law Research Paper No. 2012/12, p. 20. Available
from https://ssrn.com/abstract=2037038.

146. Analytical study on the relationship between human rights and the environment: report of the United
Nations High Commissioner for Human Rights (A/HRC/19/34), para. 15. See also Human Rights Council
resolution 19/10 of 19 April 2012 on human rights and the environment.

147. See L.B. Sohn, “The Stockholm Declaration on the Human Environment” (footnote 23 above), pp.
451-455.

148. F. Francioni, “Principle 1: human beings and the environment”, in J.E. Vifiuales, ed., The Rio Declaration
on Environment and Development: A Commentary (Oxford, Oxford University Press, 2015), pp. 93-106,
at pp. 97-98.

149. See L.B. Sohn, “The Stockholm Declaration on the Human Environment” (footnote 23 above), pp.
451-455.

150. 1bid., vol. 1513, No. 26164, p. 293, at p. 326, art. 2.

151. Art. 1.
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152. Art. 6 of the International Covenant on Civil and Political Rights of 1966 (New York, 16 December
1966, United Nations, Treaty Series, vol. 999, No. 14668, p. 171); art. 6 of the Convention on the Rights
of the Child of 1989 (New York, 20 December 1989, ibid., vol. 1577, No. 27531, p. 3); art. 10 of the Convention
on the Rights of Persons with Disabilities of 2006 (New York, 20 December 2006, ibid., vol. 2515, No.
44910, p. 3); art. 2 of the Convention for the Protection of Human Rights and Fundamental Freedoms of
1950 (Rome, 4 November 1950, ibid., vol. 213, No. 2889, p. 221, hereinafter, “European Convention on
Human Rights”); art. 4 of the American Convention on Human Rights of 1969 (San José, 22 November
1969, ibid., vol. 1144, No. 14668, p. 171); and art. 4 of the African Charter on Human and Peoples’ Rights
of 1981 (Nairobi, 27 June 1981, ibid., vol. 1520, No. 26363, p. 217).

153. Art. 17 of the International Covenant on Civil and Political Rights; art. 8 of the European Convention
on Human Rights; and art. 11, para. 2, of the American Convention on Human Rights.

154. Art. 1 of Protocol No. 1 to the European Convention on Human Rights (ibid., vol. 213, No. 2889, p.
221); art. 21 of the American Convention on Human Rights; and art. 14 of the African Charter on Human
and Peoples’ Rights. See D. Shelton, “Human rights and the environment: substantive rights” in Fitzmaurice,
Ong and Merkouris, eds., Research Handbook on International Environmental Law, (footnote 21 above),
pp. 265-283, at pp. 265, 269-278.

155. P.-M. Dupuy and J.E. Vifuales, International Environmental Law (Cambridge, Cambridge University
Press, 2015), pp. 320-329.

156. Ibid., pp. 308-309.
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157. Art. 2 of the International Covenant on Civil and Political Rights; art. 1 of the European Convention
on Human Rights; and art. 1 of the American Convention on Human Rights. See A. Boyle, “Human rights
and the environment: where next?”, European Journal of International Law, vol. 23 (2012), pp. 613-642,
at pp. 633-641.

158. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 136, at p. 179, para. 109.

159. Boyle, “Human rights and the environment”, pp. 639-640.

160. B. Simma and P. Alston, “Sources of human rights law: custom, jus cogens and general principles”,
Australian Year Book of International Law, vol. 12 (1988), pp. 82—108; V. Dimitrijevic, “Customary law
as an instrument for the protection of human rights”, Working Paper, No. 7 (Milan, Istituto Per Gli Studi
Di Politica Internazionale (ISPI), 2006), pp. 3—30; B. Simma, “Human rights in the International Court of
Justice: are we witnessing a sea change?”, in D. Alland et al., eds., Unity and Diversity of International
Law: Essays in Honour of Professor Pierre-Marie Dupuy (Leiden, Martinus Nijhoff, 2014), pp. 711-737;
and H. Thirlway, “International law and practice: human rights in customary law: an attempt to define some
of the issues,” Leiden Journal of International Law, vol. 28 (2015), pp. 495-506.
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161. World Health Organization, Protecting Health from Climate Change: Connecting Science, Policy
and People (Geneva, 2009), p. 2.

162. See B. Lode, P. Schonberger and P. Toussaint, “Clean air for all by 2030? Air quality in the 2030
Agenda and in international law”, Review of European, Comparative and International Environmental
Law, vol. 25 (2016), pp. 27-38. See also the indicators for these targets specified in 2016 (3.9.1: mortality
rate attributed to household and ambient air pollution; and 11.6.2: annual mean levels of fine particulate
matter in cities).
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163. “Report of the Indigenous Peoples® Global Summit on Climate Change, 20-24 April 2009, Anchorage,
Alaska”, p. 12. See R.L. Barsh, “Indigenous peoples”, in Bodansky et al., The Oxford Handbook of
International Environmental Law, (footnote 21 above), pp. 829-852; B. Kingsbury, “Indigenous peoples”,
in R. Wolfrum, ed., The Max Planck Encyclopedia of Public International Law (Oxford, Oxford University
Press, 2012), vol. V, pp. 116—133; and H.A. Strydom, “Environment and indigenous peoples”, in ibid., vol.
111, pp. 455-461.

164. World Bank Group Climate Change Action Plan, 7 April 2016, para. 104, available from http:/pubdocs.
worldbank.org/en/677331460056382875/WBG-Climate-Change-Action-Plan-public-version.pdf.
165. World Bank Group Climate Change Action Plan, 7 April 2016, para. 104, available from http:/pubdocs.
worldbank.org/en/677331460056382875/WBG-Climate-Change-Action-Plan-public-version.pdf.



VAR & ol o (B (ygmanneS’ (S Jondl giwd i gisin [ adY (o andge

Va8 3ol wgs

9 Hollom 2elgs ulul 2 39290 Sligas 4 g0 S5l Jolly g g Sy 22 93 (V)
WS (o o)l Josllygind ugiosin 3 @idie Slodsog 4 50> sow |l

Glp byl cuwl (Sao &S 5508 0 3! Sloladl & « Lo slpaD 2Masl (V)
2 o ol g o il ()98 ol p (o gaw ) (Jallip Slages (Lo Jos

i SlolBh Lol sl sl alises IS8 Lo (el n) sl Ko WYotiS Bl putS
LS o wSwin |y oole opl (6 Lt cunle €ulg P oyl KOlldl ple g olad ()bl
Gl g ol 5,851,815 dgus oo oalatwl € olyah Glol8l gl & «gyloh Slolidl & gl )|
dwd S «Olelidl plwr eMasl wad o e 1) (Jed ()bl yiwl Felaw o Jlisl
D Mol amd o i |y o el ,So5 SISl plos a5 ! silagdly clelal Lol
YA 395 o0 3Mbl 55 by, Lol sle (gladlate (olalojlu clagas 4 « Lo

WS od 0Ll gy (gl (s Sligar 4 ) Ak jo €Ol Mol i sslatwl (F)
18,5 osge Mol o> cvgo 4 B lacgd 45 3,13 0)Lil (£393 90 liges 4 4L
Ol g 48 QL €0l Joallygins (o gigiey 53 04555 [Slgs] Aoz @)l el b
Ol 35 (6363 4 b Joallygiwd gl i &5 WS o diws 1) CusBly cpl Koudd SO
D8, E gy godge & by iliie Jlus b gol joboas g S coi Sl (s>

) cblis & by Jlallon S o3 acly> Sligss & b Jodlgios g (8)
ot ymad] I bl 4y Sgm iy el (55 g el (Sogll il 5 shaas]
5 (F Jollygiws (ugiiin) (o) Gl 2Ll plsl I lisebl 4 dges F Jonall g
L7l 0)Lal (A Jasllygos (magiistie) (5)S0 &) dgas
g Lyl oy 1L byl a8 cal gsly wi)yls sxpe

soate 4V ay > il gl Jodllygnd gihn 3 d9290 Slados? 4 gla)l (7)

h ol cpl el aSul 4 a2y

166. See generally, P. Sands and J. Peel, with A. Fabra and R. MacKenzie, Principles of International
Environmental Law, 4th ed. (Cambridge, Cambridge University Press, 2018), pp. 144—-196; E. Brown Weiss
and H.K. Jacobson, eds., Engaging Countries: Strengthening Compliance with International Environmental
Accords, (Cambridge, Massachusetts, MIT Press, 1998), see “A framework for analysis”, pp. 1-18, at p. 4.
167. C. Redgwell, “National implementation”, in Bodansky e al., The Oxford Handbook of International
Environmental Law (footnote 21 above), pp. 923-947.

168. See L. Kriimer, “Regional economic integration organizations: the European Union as an example”,
in Bodansky et al., The Oxford Handbook of International Environmental Law, pp. 854-877 (on implementation,
pp. 868—-870).
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170. See, for example, draft guidelines 5, 6, 7, 9, and 12, para. 2.

171. The relevant precedents of extraterritorial application of national law include: (a) Tuna-Dolphin cases
under the General Agreement on Tariffs and Trade (The “extra-jurisdictional application” of the United
States Marine Mammal Protection Act not being consistent with article XX of the General Agreement,
Panel report, United States — Restrictions on Imports of Tuna, DS21/R-39S/155, 3 September 1991 (Tuna-
Dolphin-I, not adopted), paras. 5.27-5.29; General Agreement on Tariffs and Trade, Panel report, United
States — Restrictions on Imports of Tuna, DS29/R, 16 June 1994 (Tuna Dolphin II, not adopted), para. 5.32);
(b) WTO Gasoline case (On the extraterritorial application of the United States Clean Air Act, WTO,
Appellate Body report, United States — Standards of Reformulated and Conventional Gasoline, WT/DS2/AB/R,
22 April 1996); (c) European Court of Justice judgment, 4ir Transport Association of America and Others
v. Secretary of State for Energy and Climate, 21 December 2011 (On the extraterritorial application of the
European Union Aviation Directive 2008/101/EC); and (d) Singapore Transboundary Haze Pollution Act
of 2014, providing for extraterritorial jurisdiction based on the “objective territorial principle” (Parliament
of Singapore, Official Reports, No. 12, Session 2, 4 August 2014, paras. 5-6). See Murase, “Perspectives
from international economic law on transnational environmental issues”, pp. 349-372.

172. See the Special Rapporteur’s fifth report (A/CN.4/711), para. 31.


http://undocs.org/en/A/CN.4/711
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173. See conclusion 11 of the conclusions on the identification of customary international law and commentary
thereto, Official Records of the General Assembly, Seventy-third Session, Supplement No. 10 (A/73/10),
chap. V, pp. 143-146.
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(a) Convention on Long-Range Transboundary Air Pollution and its subsequent Protocols: see E. Milano,
“Procedures and mechanisms for review of compliance under the 1979 Long-Range Transboundary Air
Pollution Convention and its Protocols”, in T. Treves et al., eds., Non-Compliance Procedures and Mechanisms
and the Effectiveness of International Environmental Agreements (The Hague, T.M.C. Asser Press, 2009),
pp- 169-180; (b) the Montreal Protocol on the Substances that Deplete the Ozone Layer (United Nations,
Treaty Series, vol. 1522, No. 26369, p. 3, and UNEP/OzL.Pro.4/15); F. Lesniewska, “Filling the holes: the
Montreal Protocol’s non-compliance mechanisms”, in Fitzmaurice, Ong and Merkouris, eds., Research
Handbook on International Environmental Law (footnote 21 above), pp. 471-489; (c) Convention on
Environmental Impact Assessment in a Transboundary Context; (d) Kyoto Protocol to the United Nations
Framework Convention on Climate Change, and decision 24/CP.7 (FCCC/CP/2001/13/Add.3); J. Brunnée,
“Climate change and compliance and enforcement processes”, in R. Rayfuse and S.V. Scott, eds., International
Law in the Era of Climate Change (Cheltenham: Edward Elgar, 2012), pp. 290-320; (e) the Paris Agreement;
D. Bodansky, “The Paris Climate Change Agreement: a new hope?”, American Journal of International
Law, vol. 110 (2016), pp. 288-319.
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United Nations, Treaty Series, vol. 1522, No. 26369, p. 40.


http://undocs.org/en/UNEP/OzL.Pro.4/15
http://undocs.org/en/FCCC/CP/2001/13/Add.3
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177. M. Koskenniemi, “Breach of treaty or non-compliance? Reflections on the enforcement of the Montreal
Protocol”, Yearbook of International Environmental Law, vol. 3 (1992), pp. 123-162; D.G. Victor, “The
operation and effectiveness of the Montreal Protocol’s non-compliance procedure”, in Victor, K. Raustiala
and E. B. Skolnikoff, eds., The Implementation and Effectiveness of International Environmental Commitments:
Theory and Practice (Cambridge, Massachusetts, MIT Press, 1998), pp. 137-176; O. Yoshida, The International
Legal Régime for the Protection of the Stratospheric Ozone Layer (The Hague, Kluwer Law International,
2001), pp. 178-179; Dupuy and Vifivales, International Environmental Law, p. 285 et seq.

178. Ulfstein and J. Werksman, “The Kyoto compliance system: towards hard enforcement”, in O. Schram
Stokke, J. Hovi and G. Ulfstein, eds., Implementing the Climate Change Regime: International Compliance
(London, Earthscan, 2005), pp. 39-62; S. Urbinati, “Procedures and mechanisms relating to compliance
under the 1997 Kyoto Protocol to the 1992 United Nations Framework Convention on Climate Change”,
in Treves et al., Non-Compliance Procedures and Mechanisms and the Effectiveness of International
Environmental Agreements, pp. 63—84; S. Murase, “International lawmaking for the future framework on
climate change: a WTO/GATT Model”, in Murase, International Law: An Integrative Perspective on
Transboundary Issues, pp. 173—174.

179. G. Loibl, “Compliance procedures and mechanisms”, in Fitzmaurice, Ong and Merkouris, eds.,
Research Handbook on International Environmental Law (footnote 21 above), pp. 426449, at pp. 437-439.
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180. C. Tomuschat, “Article 33, in B. Simma et al., eds., The Charter of the United Nations: A Commentary,
3rd ed., vol. 1 (Oxford, Oxford University Press, 2012), pp. 1069-1085; H. Ascensio, “Article 33”, in J.-P.
Cot, A. Pellet, M. Forteau, eds., La Charte des Nations Unies, 3rd ed. (Economica, 2005), pp. 1047—-1060.
181. N. Klein, “Settlement of international environmental law disputes”, in Fitzmaurice, Ong and Merkouris,
eds., Research Handbook on International Environmental Law, pp. 379-400; C.P.R. Romano, “International
dispute settlement”, in Bodansky et al., The Oxford Handbook of International Environmental Law, pp.
1037-1056.

182. See S. Murase, “Scientific knowledge and the progressive development of international law: with
reference to the ILC topic on the protection of the atmosphere”, in J. Crawford et al., eds., The International
Legal Order: Current Needs and Possible Responses: Essays in Honour of Djamchid Momtaz (Leiden,
Brill Nijhoff, 2017), pp. 41-52.

183. See the speech of the President of the International Court of Justice, Judge Abraham, before the Sixth
Committee on 28 October 2016 (on international environmental law cases before the International Court of
Justice) (available from www.icj-cij.org/en/statements-by-the-president); and President Peter Tomka, “The
ICJ in the service of peace and justice — words of welcome by President Tomka”, 27 September 2013
(available from https://www.icj-cij.org/en/statements-by-the-president). See also E. Valencia-Ospina,
“Evidence before the International Court of Justice”, International Law Forum du droit international, vol.
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1 (1999), pp. 202-207; A. Riddell, “Scientific evidence in the International Court of Justice — problems and
possibilities”, Finnish Yearbook of International Law, vol. 20 (2009), pp. 229-258; B. Simma, “The
International Court of Justice and scientific expertise”, American Society of International Law Proceedings,
vol. 106 (2012), pp. 230-233; A. Riddell and B. Plant, Evidence Before the International Court of Justice
(London, British Institute of International and Comparative Law, 2009), chap. 9; G. Niyungeko, La preuve
devant les juridictions internationales (Brussels, Bruylant, 2005).
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(Pulp Mills on the River Uruguay, Judgment, separate opinion of Judge Greenwood, paras. 27-28, and joint
dissenting opinion of Judges Al-Khasawneh and Simma, para. 6)

Aerial Herbicide Spraying (withdrawn in 2013) (derial Herbicide Spraying (Ecuador v. Colombia), (s »>
Order of 13 September 2013, 1.C.J. Reports 2013, p. 278), 2014 Whaling in the Antarctica (Whaling in the
Antarctica (Australia v. Japan: New Zealand intervening), Judgment, 1.C.J. Reports 2014, p. 226), 2015 Construction
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Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nicaragua) and Land
Boundary in the Northern Part of Isla Portillos (Costa Rica v. Nicaragua), Judgment, 1.C.J. Reports 2018,
p. 139.
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See, for example, Judge Greenwood’s separate opinion in the Pulp Mills on the River Uruguay case
judgment (para. 26)
L) oYl Jobs ,o» ks 1y lis b wiS o > 4 1y L3l )L aS” Bk ((o0)lae (pin ;5 &S A0S o (¢S a4l
LS ol «(anled ol
See also K. Del Mar, “The International Court of Justice and standards of proof”, in K. Bannelier, T.
Christakis and S. Heathcote, eds., The ICJ and the Evolution of International Law: the enduring impact of
the Corfu Channel case (Abingdon, Routledge, 2012), pp. 98—123, at pp. 99-100; A. Rajput, “Standard of
proof” in Max Planck Encylopedia of Public International Law (updated in 2021).
185. See D. Peat, “The use of court-appointed experts by the International Court of Justice”, British Yearbook
of International Law, vol. 84 (2014), pp. 271-303; J.G. Devaney, Fact-finding before the International
Court of Justice (Cambridge, Cambridge University Press, 2016); C.E. Foster, Science and the Precautionary
Principle in International Courts and Tribunals: Expert Evidence, Burden of Proof and Finality
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(Cambridge, Cambridge University Press, 2011), pp. 77—-135; Special edition on courts and tribunals and
the treatment of scientific issues, Journal of International Dispute Settlement, vol. 3 (2012); C. Tams,
“Article 50” and “Article 517, in A. Zimmermann et al., eds., The Statute of the International Court of Justice:
A Commentary (Oxford, Oxford University Press, 2012), pp. 1287-1311; C.E. Foster, “New clothes for the
emperor? Consultation of experts by the International Court of Justice”, Journal of International Dispute
Settlement, vol. 5 (2014), pp. 139-173; J.E. Vifuales, “Legal techniques for dealing with scientific uncertainty
in environmental law”, Vanderbilt Journal of Transnational Law, vol. 43 (2010), pp. 437504, at pp. 476—
480; G. Gaja, “Assessing expert evidence in the ICJ”, The Law and Practice of International Courts and
Tribunals, vol. 15 (2016), pp. 409-418.
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See the statement by the President of International Court of Justice, Judge Yusuf, on “Le recours a des

experts désignés par la Cour en vertu de I’article 50 du Statut”, made before the Sixth Committee of the
General Assembly on 26 October 2018, available from www.icj-cij.org/en/statements-by-the-president.

(M. Kazazi, Burden of Proof and Related Issues: A Study on sl gy el & 5sin»  €Cuxbled 0 550

Evidence before International Tribunals (The Hague, Kluwer Law International, 1996), pp. 42—49).
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(e.g., C.F. Amerasinghe, Evidence in International Litigation, (Leiden, Martinus Nijhoff Publishers, 2005), p. 58),
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(Pulp Mills, Declaration of Judge Yusuf, para. 10). See also Foster, Science and the Precautionary Principle
in International Courts and Tribunals: Expert Evidence, Burden of Proof and Finality, pp. 145-147.



