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Extended Abstract 

1. Introduction 

The question of whether arbitral awards can be recognised and enforced in 

different jurisdictions is one of the key concepts in international commercial 

arbitration. Public order is one of the criteria to not recognize and enforce 

foreign arbitration awards listed in Article 5.2.b of the 1958 Convention. 

Examining the standard of public order in the European Union in identifying 

international commercial arbitration awards constitutes the main topics of 

this article. One of these cases is doubt in the recognition and implementation 

of commercial arbitration awards and its compliance or non-compliance with 

EU laws. The review of existing restrictive legal procedures in this regard 

has formed the shape of the public order of the European Union in the 

recognition, implementation or non-implementation of commercial arbitration 

awards. Failure to pay attention to the considerations of the public order of 

the countries related to the arbitration can have adverse consequences, such 

as the failure to recognize and implement it in the implementing country. 

This article examines the public order in the judicial procedures 

governing the European Union by the European Court of Justice with a 
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descriptive and analytical method, in analysing how public order is considered 

at the level of the European Union. 

 

2. Structure of the European Court of Justice 

The European Court of Justice is the judicial pillar of the European Union. 

Since its establishment in 1952, it has always played a significant role in the 

development of EU law. This institution is composed of three judicial pillars, 

which are: the European Court of Justice, the Court of First Instance and 

judicial boards. The European Court of Justice is the highest judicial 

authority of the European Union, which is headquartered in Luxembourg. 

The Court has the final word on matters related to the rights of the Union in 

order to guarantee its uniform implementation in all Member States. 

 

3. EU Law and interaction with commercial arbitration 

The European Union and international arbitration awards have a challenging 

relationship with one another. The reason for this situation is mostly the 

interpretations that the European Court of Justice has ruled in its role of 

supervising the implementation of EU laws. In other words, the jurisprudence 

of the European Court of Justice plays a significant role in this regard. This 

article, in agreeing with other commentators argues that the European Court of 

Justice has become increasingly willing to rule against arbitral awards under 

the public order criterion. The most important reason for this issue is perhaps 

the wide range of EU laws, which over time have added new legal branches 

such as the law of protection of commercial agencies, the law of consumer 

protection and the law of competition, etc. within its framework. 

 

4. The judicial procedure of the European Court of Justice and the 

standard of public order 

The procedure of the European Court of Justice and subsequent decisions by 

the courts of European countries have expanded the scope of public order, 

which has become a gateway to the non-recognition and annulment of 

international commercial arbitration awards. 

Currently, there are many complex issues and challenges in EU law, such 

as combating trade discrimination, creating an economic and monetary 

union, creating a free trade area, security and justice, which may use the 

criterion of public order to avoid identifying and implementing the 

commercial arbitration award, based on any of them, is not far from reach. 

As a result of the rapid expansion of EU law, it has become increasingly 

difficult to predict the possibility of non-recognition and enforcement of a 

commercial arbitration award as a result of misinterpretation or misuse of 

EU law. 

In trying to establish the jurisprudence which is relevant on this matter, 

authors have made use of several high-profile cases. The first is the Eco Swiss 
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case. In this case, although the European Court of Justice acknowledged that 

Member States have procedural independence in examining cases in accordance 

with EU law and domestic law, it recommended the restrictive application of 

the "principle of equality" and the "principle of effectiveness", and ruled that 

they are to be taken as mandatory. Second, is the Ingmar case. Here, similar 

to the previous case, European Court of Justice considered the application of 

the EU Directives to be mandatory, and stated that the Directives are a 

mandatory common language that the harmonized internal market of the 

European Union requires. The third, is the Mestaza case. In this case, 

European Court of Justice stated that in cases where the national laws 

require the court not to recognize the judgment based on the violation of 

national public order, the violation of EU laws should also be treated in the 

same way, and the basis of this decision is the general order within the 

European Union. 

 

Conclusion 

The practice of applying EU public order regarding the recognition and 

enforcement of international commercial arbitration awards at the EU level 

raises the concern that if one of the trading parties is from the EU, they 

cannot rely on arbitration agreements. This is interpreted by the international 

business community as protectionism, where the free choices of the parties 

are ignored, and the entire arbitration process ins jeaopardized. Although the 

European Court of Justice declares that Member States have procedural 

independence in reviewing cases in accordance with EU laws and domestic 

laws, it has highlighted and mandated two promoting and limiting principles; 

namely the principle of equality and the principle of effectiveness. 

The European Court of Justice does not propose any direct definition of 

public policy for the non-recognition of commercial arbitral awards. The 

Court pointed out the mandatory nature of the norms resulting from EU 

laws, which have the nature and importance of certain public interests. This 

exception needs to be properly defined in order to determine how far the 

general order of the European Union is extended. The lack of direct 

communication of the European Court of Justice with the courts and 

arbitration centers, regarding the acquisition of advisory opinions, along with 

the promotion of the expanded public order of the European Union, the work 

of the arbitration courts and arbitrators in issuing commercial arbitration 

awards based on this criterion faces the risk of non-recognition and 

implementation. If they do not, it makes it more difficult. 

 

Keywords 

Commercial Arbitration, European Court of Justice (ECJ), Case-Law, Public 

Policy 



International Law Review, Volume 42, Issue 77, Spring 2025, pp. 181-187 ❖ 184 
 ـ  ــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــ
References 

 Books 

1. Abedian, Mirhossein. ICC Guide to the Interpretation of the 1958 New 

York Convention. Tehran: Shahre Danesh Publishing, 2011. (In Persian) 

2. Almasi, Nejadali. Private International Law. 21st Edition. Tehran: 

Mizan Publishing, 2023. (In Persian) 

3. Engelmann, Jan. International Commercial Arbitration and the 

Commercial Agency Directive. Berlin: Springer, 2017.  

4. Gaillard, Emmanuel and John Savage. Fouchard, Gaillard, Goldman 

on International Commercial Arbitration. Amsterdam: Kluwer Law 

International, 1999. 

5. Hwang, Michael and Amy Lai. Do Egregious Errors Amount to a 

Breach of Public Policy? . New York: 2005. 

6. Joneidi, Laya. Enforcement of Foreign Commercial Arbitration Awards. 

4th Edition. Tehran: Shahre Danesh Publishing, 2016. (In Persian) 

7. Lew, Julian and Loukas Mistelis and Stefan Kröll. Comparative 

International Arbitration. Amsterdam :Kluwer Law International, 2003. 

8. Nikbakht, Hamidreza. Recognition and Enforcement of International 

Commercial Arbitration Awards in Iran. 1st Edition. Tehran: Institute 

for Business Studies and Research, 2006. (In Persian) 

9. Park, Willam. Control Mecanisms in Development of a Modern Lex 

Mercatoria. in Thomas E Carbonneau Lex Mercatoria and Arbitration. 

Amsterdam: Kluwer Law International, 1998. 

10. Paschalidis, Paschalis. Challenges under EU Law to the Enforcement of 

Arbitral Awards under the New York Convention. Amsterdam: Kluwer 

Law International, 2019. 

11. Peter Berger, Klaus. International Economic Arbitration. Amsterdam: 

Kluwer Law International, 1993.  

12. Rasmussen, Hjalte. on Law and Policy in the European Court of 

Justice. Boston. Amsterdam: Kluwer Law International, 1986. 

13. Saljooqi, Mahmoud. Private International Law. 4th Edition. Tehran: 

Mizan Publishing, 2007. (In Persian) 

14. Shiravi, Abdolhossein. International Commercial Arbitration. 7th Edition. 

Tehran: SAMT Publishing, 2017. (In Persian) 

 

- Articles 

1. Al-Qushayri, Ahmad, and Tareq Riyad. ”The Governing Law of the 

New Generation of Oil Contracts: A Shift in Arbitration Trends”. 

translated and annotated by Mohsen Mohbi. International Law Journal 

29 (2003). (In Persian) 

2. Barraclough, Andrew and Jeff Waincymer, "Mandatory Rules of law in 

International Commercial Arbitration”.Melbourne J Int'l Law, 6 (2005). 

3. Basedow, Jurgen, "A theory of external judicial politics: the ECJ as 



185 ❖ Alireza Mashhadizadeh/ Public Policy Exceptions in EU Case-Law … 

 ـــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــ  ــــــــــــــــــ

cautious gatekeeper in external relations”. West European Politics, 28 

(2022). 

4. Basedow, Jurgen, "EU Law in International Arbitration: Referrals to the 

European Court of Justice". INT'L ARB, 32 (2015). 

5. Bermann, George, " Navigating EU Law and the Law of International 

Arbitration".INT'L ARB, 28 (2012). 

6. Bermann, George, "Navigating EU Law and the Law of International 

Arbitration". Arb Int’l, 28 (2012). 

7. Bermann, George, "Recalibrating the EU–International Arbitration 

Interface–4th efila Annual Lecture". BRILL, 16 (2019). 

8. Bermann,George, "Reconciling European Union Law Demands with the 

Demands of International Arbitration". FORDHAM INT’L, 34 (2011). 

9. Bockstiegel, Karl, "Public Policy as a Limit to Arbitration and its 

Enforcement".IBA Journal of Dispute Resolution, Special Issue (2008(. 

10. Brulard, Yves and Quintin, "European Community Law and Arbitration 

-National Versus Community Public Policy". INT’L ARB, 18 (2001). 

11. Erauw, Johan, "Observations About Mandatory Rules Imposed on 

Transatlantic Commercial Relationships ". HOUS. J. INT’L, 26 (2004). 

12. Farkhi, Rahmatollah, and Mohammad Hossein Ramazani Ghavamabadi. 

"The Role of the European Court of Justice in Developing Legal Unity 

in the European Union". Quarterly Journal of Public Law Research, no. 

49 (2015). (In Persian) 

13. Gibson, Christopher, "Arbitration, Civilization and Public Policy: 

Seeking Counterpoise between Arbitral Autonomy and the Public 

Policy Defense in View of Foreign Mandatory Public Law". PENN. ST. 

L., 113 (2009). 

14. Graf, Bernd, "Elisa Maria Mostaza Claro v. Centro Civil Milenium: EU 

Consumer Law as a Defense against Arbitral Awards, ECJ Case C-

168/05". ASA BULL, 48 (2007). 

15. Green, Alen and Josh Weiss,  "Public Policy and International Arbitration 

in the European Union". INT'L ARB, 22 (2011).  

16. Grundmann, Stefan, "The structure of European contract law". ERPL, 4 

(2001). 

17. Ikolaos, Nikola,  "Apostolos Georgiadis, ‘Derogation Clauses: The Protection 

of National Interests in EC Law". Hellenic Institute of international and 

Foreign Law, 1 (2006). 

18. Jalali, Alireza, and Mohammad Abouata. "The Approach of Courts in 

EU Member States Towards Preliminary Rulings of the European Court 

of Justice". Quarterly Journal of Public Law Research 21, no. 64 

(2019). (In Persian) 

19. Kreindler, Richard, "Particularities of International Financial Arbitration in 

the Context of Challenges to Arbitral Awards". Yearbook of International 

Financial and Economic Law, 6 (1997). 



International Law Review, Volume 42, Issue 77, Spring 2025, pp. 181-187 ❖ 186 
 ـ  ــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــ
20. Kruger, Thalia, "Ingmar GB Ltd. v. Eaton Leonard Technologies, Inc". 

EUR. L, 85, (2002). 

21. Mills, Alex, "The Dimensions of Public Policy in Private International 

Law". JPIL, 4 (2008). 

22. Mills, Alex, "The Private History of International Law". ICLQ, 55 

(2006). 

23. Okekeifere, Andrew, "Public Policy and Arbitrability under the 

UNCITRAL Model Law". International  Arbitration Law Review, 4 

(1999). 

24. Reinmar,Wolff, "Public Policy, Article V (2) (b) in Reinmar Wolff 

(Ed),” New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards, a Commentary, (2012). 

25. Sheppard,Audley, "ILA Interim Report on Public Policy as a Bar to 

Enforcement of International Arbitral Awards”. INT'L ARB, 19 (2003) . 

26. Staudinger,Ansgar, "The Public Policy Proviso in European Civil 

Procedural Law". EUR. LEGAL, 273 (2004) . 

27. Taghavi, Seyed Mohammad Ali. "The Human Rights Regime in the 

European Union: Exclusion and Integration". Iranian Journal of 

International Politics, no. 1 (2013). (In Persian) 

28. Verhagen, Hile, "Tension between Party Autonomy and European 

Union Law: Some Observations on Ingmar GB LTD v. Eaton Leonard 

Technologies, Inc" . INT’L & COMP. L.Q., 135 (2002). 

29. Von Mehren, Robert,  "The Eco-Swiss Case and International Arbitration ". 

ARB INT’L,19 (2003). 

30. Von Papp, Konstanze, "Clash of Autonomous Legal Orders: Can EU 

Member State Courts Bridge the Jurisdictional Divide between 

Investment Tribunals and the ECJ? A Plea for Direct Referral from 

Investment Tribunals to the ECJ". CML REV, 50  (2013). 

 

- Survey 

1. 2015 International Arbitration Survey: Improvements and Innovations 

in International Arbitration (Queen Mary University, 2015). 

 

- Cases (Info Curia Case-law) 

1. Case 102/81, CJEU, E.C.R. 1095  

2. Case C-126/97. CJEU, E.C.R 

3. Case C-168/05, E.C.R. I10, 421 

4. Case C-268/99, [2001] ECR I-8615 

5. Case C-36/75, [1975] ECR 1219 

6. Case C-381/98, E.C.R. I-09305 

7. Case C-40/08, 1-9579 (E.C.R)  

8. Case C-41/74, [1974] ECR 1337 

 



187 ❖ Alireza Mashhadizadeh/ Public Policy Exceptions in EU Case-Law … 

 ـــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــــ  ــــــــــــــــــ

- Rules 

1. 86/653 EEC: CELEX-31986L0653-EN-TXT 

2. 93/13 EEC: CELEX-31993L0013-EN-TXT 

3. Bruccel 1968(Fr)-CELEX-41968A0927 (01)-FR-TXT 

4. Council Directive: 86/653/EEC  

5. EC Treaty 2002 

6. EU Regulation 1215٫2012-CELEX-32012R1215-EN-TXT 

7. European Community: CELEX-12002E_TXT-EN-TXT 

8. New York 1958 Convention 

9. TFEU: CELEX-12012E_TXT-EN-TXT 

 


