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Extended Abstract

1. Introduction

Jurisdiction ratione temporis refers to the effect of time on the scope of an
investment tribunal’s adjudicative power. Investor-state tribunals convened
under a bilateral investment treaty (BIT) typically have jurisdiction over
disputes that arise after the treaty’s entry into force.

2. Research Issue

While most BITs provide that they shall be applicable to pre-existing
investments, they do not establish any jurisdictional requirements ratione
temporis. This has raised questions for tribunals. For instance, whether they have
jurisdiction over post-BIT disputes that originate from pre-BIT facts and events.
Considering the foregoing, the present article aims to analyze the practice of
investor-state tribunals regarding their jurisdiction’s temporal scope under BITs.
This article sheds light on whether the practice of tribunals is consistent enough
in determining the date of disputes’ occurrence. In this regard, the article
primarily deals with the ‘temporal rule’ and the principle of ‘non-retroactivity of
treaties.” Subsequently, it delves into the interpretive approaches of tribunals in
addressing jurisdictional clauses, including ‘unrestricted clause,” ‘single exclusion’
and ‘double exclusion’ clauses, and those that implicitly limit jurisdiction.

3. Methodology
This paper employs a descriptive-analytical methodology. It relies on well-
known scholars and arbitral awards.

4. Key Findings
An overview of the awards issued thus far and the research conducted in this
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field reveals two main approaches. Some tribunals base their temporal jurisdiction
on the date when the dispute, in its legal sense, first arose—specifically when
the parties expressed their opposing views, actively pursued their interests, and
sought to resolve their disagreement. In other words, some tribunals distinguish
between ‘the facts and events that give rise to the dispute’ and ‘the dispute in its
legal sense,” using the latter to determine jurisdiction ratione temporis.

This approach can be criticized for several reasons. Since it is possible that a
party raises a new claim after the treaty enters into force and by arguing that the
negative response to this claim is a wrongful act that leads to a new dispute, it
bypasses the pre-set temporal limitations in the BIT. This practice undermines
legal certainty and predictability. Furthermore, it could significantly expand the
scope of disputes and alleged violations that may be brought before tribunals.

The research concludes that the latter approach is more appropriate. It considers
when the facts and situations that gave rise to the dispute occurred. It distinguishes
between the facts that are the “source” or “real cause” of the dispute and those that
are “background” to the dispute, focusing on the former in determining
jurisdiction. This is more compatible with legal principles, including the temporal
rule, the non-retroactivity of treaties, and legal certainty and predictability.
Nonetheless, it cannot be said that tribunals adhere to a certain kind of practice.
Such a lack of consistency may affect the confidence of both states and investors.

5. Contribution to the field

The analysis also demonstrates that, in most cases, single exclusion clauses
have failed to prevent interpretive challenges of tribunals. This is because
the facts and events giving rise to the dispute often straddle the date that the
BIT comes into force. Therefore, jurisdictional clauses should be drafted more
clearly to avoid potential ambiguities and disagreements. The authors of this
article suggest that the parties to a BIT draft the dispute resolution provisions
in one of the following three ways, depending on their intent:

a) For the BIT to cover pre-existing disputes and for the parties to
override the rule against retroactivity, the jurisdictional clause may be
worded as follows: ‘This treaty shall apply to all disputes between a
contracting party and investors of the other party, even if the dispute
arose before the treaty entered into force.’

b) With an intention for the BIT to cover only disputes that arise after it enters
into force, as well as disputes originating from prior events, the jurisdictional
clause could be drafted as follows: “This treaty shall be applicable only to
disputes that arise after its entry into force, even if the disputes originate
from or relate to facts or events that took place prior to its entry into force.’

c) If the parties intend for the BIT to apply only to disputes arising after
its entry into force and not originating from prior facts or events, they
may draft the jurisdictional clause as a ‘double exclusion’ clause: ‘This
treaty shall not apply to disputes arising out of or relating to facts,
acts, or situations that occurred before it entered into force, even if the
effects of these continue after the treaty’s entry into force.’
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6. Conclusion

Prima facie, the practice of investor-state tribunals in this area appears
inconsistent. However, a closer analysis reveals a relatively coherent pattern. For
example, tribunals do not extend their jurisdiction to pre-existing disputes.
Moreover, regarding disputes based on pre-BIT facts and acts, the prevailing trend
among tribunals is that such disputes do not fall within their temporal jurisdiction.
Finally, it should be noted that the uncertainties in this area are mostly due to the
complexity of each case’s factual background. Nevertheless, the arbitral awards
examined in this article indicate that investment tribunals have tried to delineate a
coherent legal framework, which this study sought to identify and present.
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